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Preface to the Second Revised Edition

The first edition to this Commentary was written during the early years of Manfred
Nowak’s term as UN Special Rapporteur on Torture, i.e. between 2004 and 2006. Thanks
to the financial support of the Governments of Austria, Switzerland, Liechtenstein and
Germany, he was able to establish an “anti-torture team” of highly skilled and dedi-
cated researchers at the Ludwig Boltzmann Institute of Human Rights (BIM), which
was founded by Manfred Nowak and Hannes Tretter in 1992 and directed by them
jointly since then. Elizabeth McArthur was employed at the BIM as the lead researcher
for the Commentary with funds provided by the Austrian Science Fund (FWF). The
website www.atlas-of-torture.org was established to document and promote the work of
the Special Rapporteur and observe the worldwide situation of torture and ill-treatment.
In addition, Manfred Nowak had served since 2000 as head of a visiting commission
to all places of police detention in Austria, established as part of the Human Rights
Advisory Board in the Ministry of Interior. In this task, he was also supported by mem-
bers of the “anti-torture team” at the BIM. These practical experiences and the theor-
etical research on the Commentary complemented each other in the most productive
and fruitful manner. Besides Elizabeth McArthur also Julia Kozma, Roland Schmidt and
Isabelle Tschan, who prepared and carried out many missions and reports of the Special
Rapporteur, as well as Kerstin Buchinger participated in the academic research work for
the Commentary. In other words, the first edition, although finally authored by Manfred
Nowak and Elizabeth McArthur, was a joint product of many researchers and practi-
tioners at BIM.

The mandate of Manfred Nowak as UN Special Rapporteur on Torture came to an end
in October 2010. However, the torture-related work of the BIM continued. The “anti-
torture team” had grown into the Department of “Human Dignity and Public Security”
and is currently led by Moritz Birk, who was already part of the Special Rapporteur’s
team. The Special Rapporteur’s work was followed up by a three-year project - financed
by the European Union and in partnership with local civil society organisations - to assist
a group of selected States (Moldova, Paraguay, Togo and Uruguay) in the implementa-
tion of the Special Rapporteur’s recommendations. Manfred Nowak continued to serve
as head of a visiting commission monitoring the Austrian police, which was in 2012
transferred to the Austrian Ombuds-Board, which assumed the function of National
Preventive Mechanism (NPM) in accordance with OPCAT. The researchers at the BIM
provided their services to two visiting commissions and thereby gained also significant
experience with the practice of an NPM. The diverse experiences were used in a variety
of other projects of applied research and practical assistance to States notably to sup-
port the establishment and functioning of NPMs. The different projects to fight torture
and ill-treatment worldwide and promote human rights in the criminal justice system
by the Department can be accessed on the Institutes” website: https://bim.lbg.ac.at/en/
human-dignity-and-public-security.

When we decided, again upon request of Oxford University Press and with the gen-
erous financial support of the Austrian Science Fund (FWF), to prepare a second edition
of the Commentary, it was clear that this would have to become a truly joint endeavour
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of the “Human Dignity and Public Security” Department at the BIM, based upon our
joint research and broad practical experience. Manfred Nowak, Moritz Birk and Giuliana
Monina serve as joint editors, but the different Articles of the Convention against Torture
(CAT) and its Optional Protocol (OPCAT) are written under the individual responsi-
bility of a variety of highly experienced authors, who are either current or former staff of
the Ludwig Boltzmann Institute of Human Rights: Moritz Birk, Giuliana Monina, Nora
Katona, Margit Ammer, Kerstin Buchinger, Stephanie Krisper, Johanna Lober, Roland
Schmidt, Andrea Schiichner, and Gerrit Zach.

The ten-year interval since the first edition has seen several important developments
in the field. There has been a considerable change in the ratification status of both the
Convention and its Optional Protocol, with 162 States having ratified the CAT and 88
States having ratified the OPCAT.

Since 2008, the CAT Committee has adopted three new General Comments; more
than 200 new individual complaints covering all substantial articles; new rules of pro-
cedure as well as conducted four new inquiry procedures under Article 20 CAT (in Egypt,
Lebanon, Nepal and Brazil). In the framework of the treaty body strengthening process,
it has developed various measures aimed at improving the States parties’ compliance with
their Convention obligations, above a simplified reporting procedure to guide States par-
ties in their reporting duties; a procedure on follow-up to concluding observations, in-
dividual complaints and inquiry procedure to better monitor the implementation of its
recommendations; and a mechanism to prevent, monitor and follow-up cases of intimi-
dations and reprisals against civil society organizations, human rights defenders, victims
and witnesses that engage and cooperate with the Committee.

In relation to the Optional Protocol, the first edition of this Commentary was published
at a time when the SPT was not yet operational, thus, it relied primarily on the practice
of the European Committee for the Prevention of Torture (CPT). The second edition
contains a detailed analysis of the initial ten years of work of the SPT taking into account
the work of National Preventive Mechanisms (NPMs).

To reflect these changes and developments this edition has been substantially revised.
As the earlier version, it attempts to be an in-depth analysis of all substantive, organ-
izational and procedural provisions of the Convention against Torture and its Optional
Protocol and wants to ensure that the Commentary continues to serve as a comprehen-
sive guide for researchers and practitioners alike. For that purpose, it was attempted to
make the manuscript more user friendly by modifying the original structure merging the
practice of the Committee with the analysis of the issues of interpretation, thereby trying
to avoid repetitions and providing a more concise analysis. The structural changes and
the significant developments in the jurisprudence and practice of the two treaty bodies
required considerable revision, re-organisation and expansion of many Articles. Other
Articles, however, required only minor updates and build more strongly on the text of
the first edition authored by Manfred Nowak and Elisabeth McArthur (ie Articles 8, 9,
10, 17, 18, 23-27, 29, and 31-33 CAT). Moreover, the second edition leaves untouched
the thorough analysis of the travaux préparatoires of the Convention and its Optional
Protocol in the Commission on Human Rights and its inter-sessional Working Group
already drafted by the authors of the first edition.

We wish to express our sincere gratitude to many individuals who provided us with in-
formation and advice during our research work, above all Patrice Gilbert from the Office
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of the United Nations High Commissioner for Human Rights in Geneva, Jens Modvig,
Chair of the UN Committee against Torture and Malcom Evans, Chair of the SPT, as well
as all the members of the Committee against Torture who participated in a side meeting
during the 62nd session in Geneva in November 2017 to discuss key issue of interpret-
ation with the editors. We also extend our gratitude to Carin Benninger-Budel (OMCT),
Barbara Bernath and Veronica Filippeschi (APT), Elina Steinerte (Bristol University) and
Lutz Oette (SOAS University of London) for providing valuable comments on the drafts.

We are also deeply indebted to numerous research fellows and interns who conducted
research on specific questions of interpretation and contributed in a most professional
manner to the preparation of the Commentary. In this context, special thanks go to Elena
Dietenberger and Miranda Merkviladze. We are also grateful to Laura Alberti, Samory
Badona Monteiro, Aram Bajalan, Shimels S. Belete, Elisa Klein-Diaz, Nabila Ehrhards,
Katharina Heymann, Saskia Kaltenbrunner, Julia Kostal, Nicole Metz, Felix Steigmann.
Finally, we wish to express our gratitude to Oxford University Press and, especially Natasha
Flemming and Merel Alstein, who have always encouraged and patiently cooperated with
us throughout the whole period, the Ludwig Boltzmann Institute of Human Rights in
Vienna, home to fruitful exchanges and discussions that have ultimately flew into the
pages of this Commentary and the FWF Austrian Science Fund whose generous support
only made this publication possible.

The practice of the CAT Committee and the SPT was taken into account until 31
March 2017. Other key developments, such as the General Comment No. 4 adopted
by the CAT Committee at the 62" session from November/December 2017, have been
taken into account by the authors up until the end of December 2017.

The first edition of this Commentary was written in the middle of the so-called “war
on terror”, which had seriously undermined the universal consensus on the absolute pro-
hibition of torture and other forms of ill-treatment. The “war on terror” seems to be
over, but the practice of torture, cruel, inhuman or degrading treatment or punishment
has certainly not improved since then. When he finished his activities as UN Special
Rapporteur on Torture, which had included 18 official fact-finding missions to coun-
tries in all world regions, three joint investigations with other special procedures of the
UN Human Rights Council and comprehensive research, Manfred Nowak concluded
that torture is occurring in more than 90% of all States, is practiced routinely in more
than 50% of all States and systematically in roughly 10%. In addition, he identified a
global prison crisis and inhuman conditions of detention in the majority of States in all
world regions.! The reports of his two successors in this mandate, Juan Mendez and Nils
Melzer, show that the situation is unfortunately not improving. On the contrary, the ero-
sion of the universal consensus on the absolute prohibition of torture has reached such
an alarming level that persons have recently been elected as Presidents of powerful States
in both the Global North and the Global South, who openly advocate torture. This il-
lustrates that we would need a radical change in world politics if we wish to achieve the
ultimate goal of eradicating the practice of torture, preventing the risk of torture and
improving conditions of detention. We hope that this second edition of our Commentary

! See the final study of the Special Rapporteur on Torture and his report to the UN Human Rights Council
in UN Doc. A/HRC/13/39 and Add. 5 of 9 February 2010. See also Manfred Nowak, Torture — An Expert’s
Confrontation with an Everyday Evil, University of Pennsylvania Press, Philadelphia 2018.
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on CAT and OPCAT may remind States of their legally binding obligations and provide
useful insights on the measures that need to be taken to provide future generation with
the right to live in freedom from fear, torture and similar forms of State violence.

Manfred Nowak, Moritz Birk and Giuliana Monina
Vienna, June 2018
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1. The Phenomenon of Torture

Torture constitutes a direct and deliberate attack on the core of the human personality
and dignity. As slavery, it aims at depriving human beings of their humanity. Slavery is de-
fined in Article 1 of the Slavery Convention of 1926 as ‘the status or condition of a person
over whom any or all of the powers attaching to the right of ownership are exercised’.
While slavery deprives the victim ex Jege of his or her status as a human being by allowing
the slave owner to exercise unrestricted legal power over the victim, torture describes a
situation in which one person exercises unrestricted factual power over another person.
Slavery and torture, as the two most extreme forms of dehumanizing human beings by
depriving them of human dignity, have more in common than one would expect at the
outset. In ancient Greek and Roman times, for example, witness testimony of slaves in
civil or criminal proceedings was only admitted if confirmed under torture. This relation-
ship between slavery, torture, and the right to human dignity is best expressed in Article
5 of the African Charter of Human and Peoples’ Rights (ACHPR).!

The powerlessness of the victim, which in our opinion constitutes one of the essen-
tial definitional criteria of torture,? is illustrated by many of the typical methods of tor-
ture, including short-shackling, suspension in painful positions such as ‘strapado’ or
‘Palestinian hanging’, stripping victims naked and subjecting them to various forms of
beatings, electric shocks, rape, and other sexual assaults, repeated immersion into water
while being fixed on a board (‘water boarding’) or into a mixture of blood, urine, vomit,
and excrement (‘submarino’), simulated executions or amputations. Such a situation of
absolute power and control over the victim usually means that the victim is detained and
held behind closed doors. If the victim is held incommunicado in a secret place of deten-
tion, without any contact with the outside world, the feeling of being isolated, frightened,
powetless, and subject to the unrestricted power of the torturer is indeed most extreme.
Torture aims at breaking the will of the victim in order to achieve a certain purpose, such
as extracting a confession or other relevant information.

! Art 5 ACHPR reads as follows: ‘Every individual shall have the right to the respect of the dignity in-
herent in a human being and to the recognition of his legal status. All forms of exploitation and degradation
of man particularly slavery, slave trade, torture, cruel, inhuman or degrading punishment and treatment shall
be prohibited.’

2 See below Art 1, §§ 114-21.
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Torture was practised by many peoples and in various cultures during different his-
torical periods.® Particular brutal and well documented examples were the practices
of torture against slaves and Christians during Roman times, against criminal sus-
pects during the Middle Ages, against witches by the Roman Catholic inquisition in
Europe, against African slaves in the American hemisphere, and against peoples under
colonial domination of European powers in Africa, Asia, and Latin America. Although
torture, as slavery, was legally abolished in Europe and the American hemisphere during
the cighteenth and nineteenth centuries as a result of the age of Enlightenment,
natural law, humanism, and rationalism, it continued to exist or re-appeared in prac-
tice. Most notorious were the systematic and extremely cruel practices of torture
under the totalitarian regimes of Stalinism and National Socialism before and during
World War II.

With the development of international human rights law after World War 11, the pro-
hibition of slavery (as well as slave trade and servitude) and torture (as well as cruel,
inhuman or degrading treatment or punishment) soon emerged as two human rights
which were formulated as absolute and non-derogable rights, even in times of war, ter-
rorism, and similar public emergencies threatening the life of the nation. The absolute
prohibition of torture and cruel, inhuman or degrading treatment or punishment can
be found, for instance, in Article 5 UDHR 1948, common Article 3 of the four Geneva
Conventions on Humanitarian Law 1949, Article 3 (together with 15) ECHR 1950,
the UN Standard Minimum Rules for the Treatment of Prisoners 1955 (and the revised
‘Mandela Rules’ of 2015), Article 7 (together with 4) CCPR 1966, Article 5 (together
with 27) ACHR 1969 and Article 5 ACHPR.

Nevertheless, torture continued to be systematically practised in many parts of the
world. Well-known and documented cases during the 1960s and 1970s include the
French practices in Algeria, the Portuguese practices in its former African colonies, the
practices under the Greek military junta, and those under Latin American military dicta-
torships.? Increasing reports of torture and massive ill-treatment from many parts of the
world made Amnesty International (Al) launch a worldwide campaign against torture
on Human Rights Day in 1972. Most notorious were the cruel methods of torture prac-
tised by the military junta under General Augusto Pinochet Ugarte, who had overthrown
the democratically elected Government of Salvador Allende in Chile on 11 September
1973. The widely documented cases of torture and enforced disappearances in Chile
turned out to be the starting point for a number of far-reaching measures and reforms in
international human rights law. In November 1973, the UN General Assembly expressed
serious concerns about these torture practices and put the question of torture and cruel,
inhuman or degrading treatment or punishment as a standing item on its agenda.’ In
spring 1974, the Human Rights Commission, in a telegram addressed to the Chilean
Government, expressed its concerns about torture which, at that time, constituted an

% See eg Max Bauer and Franz Helbing, Die Tortur Geschichte der Folter im Kriminalverfahren aller Vilker
und Zeiten (Aalen 1973); George Riley Scott, A History of Torture throughout the Ages (Luxor Press 1959); Alec
Mellor, La torture, son histoire, son abolition, sa réapparition an XXéme siécle (Maison Mame 1961); Wolfgang
Schild, Von peinlicher Frag. Die Folter als rechtliches Beweisverfahren (Rothenburg odT 2002); Edward Peters,
Torture (2nd expanded edn, University of Pennsylvania Press 1996). For a short overview see Manfred Nowak,
‘Die UNO-Konvention gegen die Folter vom 10 Dezember 1984 (1985) 12 EuGRZ 109-116.

* According to Als first world survey published in 1973, torture was practised in more than sixty countries.
See Al, Report on Torture (2nd rev edn, Amnesty International 1975).

> GA Res 3059 (XXVIII) of 2 November 1973; see [1977] Revue Internationale de Droit Pénal 213ff.
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unprecedented step that was still widely regarded as an undue interference with the do-
mestic jurisdiction of States under Article 2(7) of the UN Charter. A year later the UN
General Assembly adopted the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
hereinafter referred to as ‘the Declaration’.® This non-binding Declaration, based on a
draft prepared during the Fifth UN Congress on Crime Prevention, already contained
the use of criminal law for the prevention of torture.” The adoption of the Declaration
was the first step in the process of drafting a binding Convention against Torture and its
text served as a model.

2. Drafting History, Entry into Force, and Status of Ratification
of the Convention and Protocol

In December 1977, the General Assembly formally requested the Commission on
Human Rights to draft the text of a binding Convention against Torture on the basis of
the 1975 Declaration.? When the Commission in February 1978 entrusted this task to
an informal, inter-sessional Working Group,’ the International Association of Penal Law
(IAPL) and the Swedish Government had already prepared draft texts with innovative
ideas regarding international human rights law.

The IAPL Draft of 15 January 1978 put the focus on the obligation of States to
criminalize torture and to bring the perpetrators to justice.!” Similar to the Genocide
Convention of 1948 and the Apartheid Convention of 1973, it aimed at declaring tor-
ture a crime under international law. With respect to international monitoring, it en-
visaged a State reporting procedure before the Human Rights Committee, assisted by a
Special Committee on the Prevention of Torture, and the possibility to bring disputes
before the ICJ. The draft was only concerned with torture but not with cruel, inhuman
or degrading treatment or punishment.

The original Swedish Draft of 18 January 1978 closely followed the 1975 Declaration.
It also focused on the criminalization of torture but proposed the principle of universal
jurisdiction, in combination with the principle ‘aut dedere aut iudicare, similar to earlier

© GA Res 3452 (XXX) of 9 December 1975.

7 of ] Herman Burgers and Hans Danelius, 7he United Nations Convention against Torture: A Handbook
on the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Martinus
Nijhoft 1988) 13-18; Chris Ingelse, 7he UN Committee against Torture: An Assessment (Kluwer Law
International 2001) 68-72.

8 GA Res 32/62 of 8 December 1977. For the travaux préparatoires of the CAT see, in particular, Burgers
and Danelius (n 7); Alois Riklin (ed), Internationale Konventionen gegen die Folter—St Galler Expertengespriich
1978 (Bern 1979); Stefan Trechsel, ‘Probleme und aktueller Stand der Bemiihungen um eine UN-Konvention
gegen die Folter’ (1982) 33 OZOR 245; Christine Chanet, ‘La Convention des Nations Unies contre la torture
et autres peines ou traitements cruels, inhumains ou dégradants’ (1984) 30 AFDI 625; Carlos Villan Duran,
‘La Convencién contra la tortura y su contribucién a la definicién del derecho a la integridad fisica y moral en el
derecho internacional’ (1985) 27 REDI 377; Nowak, Die UNO-Konvention (n 3); Manfred Nowak, ‘Recent
Developments in Combating Torture’ (1987) 19 SIM Newsletter 24; Maxime E Tardu, “The United Nations
Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment’ (1987) 56
NJIL 303; Peter R Bachr, ‘Nederland en de totstandkoming van de VN-conventie tegen martelingen’ (1987)
41 International Spectator 549; Ingelse (n 7); Ahcene Boulesbaa, 7he UN Convention on Torture and the
Prospects for Enforcement (Martinus Nijhoff 1999).

? CHR Res 18 (XXXIV) of 7 March 1978.

10" See E/CN4/NGO/213 of 15 January 1978 and [1977] Revue Internationale de Droit Pénal Vols 3 and
4. See also Thoolen in Riklin (n 8) 41.
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treaties against hostage-taking and other forms of terrorism.!" In addition to obligations
aimed at bringing individual perpetrators of torture to justice before domestic criminal
courts, the Swedish Draft also contained a number of suggestions for the prevention of
torture. With respect to international monitoring, it proposed to entrust the Human
Rights Committee with special tasks of examining State reports, deciding on individual
and inter-State complaints, as well as conducting ex officio inquiries. The Swedish Draft
was chosen by the Working Group as the main basis for its deliberations.'?

In 1980, Costa Rica proposed to the Human Rights Commission a draft for an
Optional Protocol to the draft Convention against Torture which was based on the ex-
periences of the ICRC and a private Swiss proposal of jean-Jacques Gautier, a Geneva-
based banker. The Costa Rica Draft, which was actively supported by the International
Commission of Jurists and the Swiss Committee against Torture, aimed at introducing a
system of preventive and unannounced visits to places of detention.

Between 1978 and 1984, the inter-sessional Working Group of the Human Rights
Commission under the chair of the Dutch diplomat Herman Burgers, despite strong ideo-
logical differences between the Western, Socialist, and other concepts of human rights,
succeeded in finding a compromise on most of the controversial issues, including the
principle of universal jurisdiction.'? Instead of entrusting the Human Rights Committee
with the additional task of monitoring compliance with the CAT, the Working Group
proposed to establish a Committee against Torture consisting of ten independent experts.

When the Human Rights Commission adopted the draft Convention of the Working
Group in March 1984 and transmitted it to the General Assembly,” only two controver-
sial questions remained open: the competence of the Committee against Torture to issue
country specific comments and suggestions in relation to State reports under Article 19
and the mandatory character of the inquiry procedure under Article 20 CAT.'® Since
most States were eager to adopt the Convention quickly, Western States in the Third
Committee of the General Assembly gave in to certain demands of Socialist States.!”
The result is the ‘opting-out clause’ in Article 28 CAT and a highly ambiguous provision
about ‘general comments’ on specific State reports in Article 19(3) CAT.'®

"' Arts 8(2), 11, and 14 of the Swedish Draft in E/CN.4/1285 of 18 January 1978. See also Danelius in
Riklin (n 8) 35.

12 See Burgers and Danelius (n 7) 38.

'3 Draft Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment submitted by Costa Rica (1980) UN Doc E/CN.4/1409; see also Stefan Trechsel,
‘Privater Schweizer Entwurf Fiir Eine Internationale Konvention Gegen Die Folter’ in Alois Riklin (ed),
Internationale Konventionen gegen die Folter: Conventions Internationales Contre la Torture: International
Conventions against Torture (P Haupt 1979) 45; ICJ and Swiss Committee against Torture (eds), Zorture—How
to Make the International Convention Effective: A Draft Optional Protocol (2nd edn, 1980); Cristian Dominicé,
‘Le projet Gautier: utile et nécessaire’ in André Bieler, Francis Blanchard and Cristian Dominicé, Il Faut Croire
A La Lumiére: mélanges offerts & Jean-Jacques Gautier initiateur d’un nouveau moyen de lutte contre la torture
(Comité Suisse contre la torture 1982) 11; Trechsel, ‘Probleme und aktueller Stand’ (n 8) 245, 249fF; Hans
Haug, ‘Das Projekt eines Fakultativprotokolls zur Internationalen Konvention gegen die Folter’ 91 (1982) Das
Schweizerische Rote Kreuz 8.

" ¢f Burgers and Danelius (n 7) 34-99. 15 CHR Res 1984/21 of 6 March 1984.

16 cf Nowak, ‘Die UNO-Konvention” (n 3) 114 et seq.

17" cf Report of the Third Committee, thirty-ninth Session (1984) UN Doc A/39/708.

'8 cf Nowak in M Nowak, D Steurer and H Tretter (eds), Fortschritt im BewufStsein der Grund- und
Menschenrechte: Progress in the Spirit of Human Rights: Festschrift fiir Felix Ermacora (Engel 1988) 493, 499F.
See also below Art 19, §§ 60-70; Art 28.
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With these compromises, the Convention against Torture was unanimously adopted by
the UN General Assembly on 10 December 1984." When the Convention was opened for
signature on 5 February 1985, a total of twenty States, including twelve member States
of the Council of Europe, had already signed it. The Convention entered into force on 26
June 1987, exactly thirty days after the date of deposit of the twentieth instrument of
ratification.? Since the required number of five optional declarations in accordance with
Articles 21(2) and 22(8) CAT had already been achieved at an eatlier stage, the individual
and inter-State complaints procedures entered into force on 26 June 1987 as well.?! On
26 November 1987, the States parties to the Convention elected the first ten members
of the Committee against Torture,* which held its first session in Geneva from 18 to 22
April 1988.%

As of 31 December 2017, the Convention against Torture has been ratified or ac-
ceded to by a total of 162 States from all regions of the world.?* Of these 162 States par-
ties, sixty-three have made the optional declaration under Article 21(1) recognizing the
inter-State complaints procedure, and sixty-nine States parties have made the optional
declaration under Article 22(1) recognizing the individual complaints procedure.? Since
the adoption of the Convention, twenty-six States parties have availed themselves of the
‘opting out’ possibility under Article 28 in relation to the inquiry procedure under Article
20, some of which withdrew this reservation later. Presently, only fourteen of the 162
States have opted out, which means that a total of 148 States parties have in fact accepted
this additional monitoring procedure.? Finally, thirty-three States parties have over time
availed themselves of the ‘opting out’ possibility under Article 30(2) in relation to the
dispute settlement procedure and the competence of the IC] under Article 30(1), but
again some have withdrawn their reservation, and presently there are twenty-four States
parties that have opted out.”

'The Costa Rica draft Optional Protocol aimed at establishing a system of preventive visits
to places of detention was not taken up during the drafting of the CAT. During the Cold
War, the competence of an international monitoring body to carry out preventive and
unannounced missions and visits to the territory of States parties was politically simply
unacceptable and regarded as undue interference with State sovereignty. But the Council
of Europe took up this idea of Jean-Jacques Gautier, actively supported by the Swiss
Committee against Torture (which later became the Association for the Prevention of
Torture (APT)) and the International Commission of Jurists, and adopted the European
Convention for the Prevention of Torture (ECPT) in 1987.% After the entry into force
of this innovative Convention on 1 February 1989, the European Committee for the
Prevention of Torture (CPT) was established, consisting of one independent expert per
State party (presently forty-seven), with the task of organizing missions to the territory
of States parties, conducting unannounced visits to places of detention and carrying out
private interviews with detainees. In practice, the missions and visits of the CPT and its

19 GA Res 39/46 of 10 December 1984. 20 See below Art 27.

21 See below Art 21, § 41; Arc 22, § 17. 22 CAT/SP/SR.1. See below Art 17.

# CAT, ‘Report of the Committee Against Torture’ (1988) UN Doc A/43/46; cf Manfred Nowak, ‘First
ssion of the UN Committee against Torture’ (1988) 2 NQHR 111. See below Art 18.

2 See below Art 25, § 115 Art 26, 3; as well as Appendix A3.

% See below Art 21, §§ 2, 18; Art 22, §§ 4, 15; as well as Appendix A3.

% See below Art 28, §§ 2, 14; as well as Appendix A3.

2 See below Art 30, §§ 2, 15; as well as Appendix A3.

% The ECPT (ETS No 126) was opened for signature on 26 November 1987.

S

o
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reports to States parties with far-reaching recommendations have had a significant im-
pact on improving conditions of detention and the treatment of detainees in most of the
member States of the Council of Europe.”

After the end of the Cold War, the UN Commission on Human Rights took up the idea
of Jean-jacques Gautier and entrusted another inter-sessional Working Group with the
task of drafting an Optional Protocol to the CAT. The Working Group based its delib-
erations on a revised draft submitted by Costa Rica and was chaired by Elizabeth Odio
Benito, former Minister of Justice of Costa Rica.*® The highly controversial and political
discussions between European and most Latin American States on the one hand, and
a broad variety of other States on the other, concerning primarily issues of State sover-
eignty, blocked any significant progress during the 1990s. Only after Mexico had reacted
on the European States’ suggestion of a very strong SPT with a far-reaching mandate
and introduced the idea of establishing domestic visiting commissions (so-called national
preventive mechanisms)®' in addition to the international monitoring body (the UN
Subcommittee on Prevention of Torture [SPT]),* could a broad majority be formed to
adopt the OP by majority vote.

The OP was adopted on 18 December 2002 in the General Assembly by a vote of 127
States in favour, four against and forty-two abstentions.*> On 22 June 2006, ie thirty
days after the date of deposit of the twentieth instrument of ratification, the OP entered
into force>* On 18 December 2006, the States parties to the OP elected the first ten
independent experts of the SP7,?* which held its first session in Geneva from 19 to 23
February 2007.3¢ As of 31 December 2017, a total of 84 States parties to CAT had rati-
fied or acceded to the OP%”

3. Content and Significance of the Convention and Protocol

The Convention against Torture was adopted in 1984 as a specialized human rights
treaty in response to the widespread and systematic practice of torture in Latin America
and other regions of the world. Since the prohibition of torture and cruel, inhuman or
degrading treatment or punishment has been recognized in Article 7 CCPR and other
international and regional human rights treaties as an absolute and non-derogable human
right and is also considered as jus cogens, the drafters of the Convention abstained from
reiterating this principle. Rather, the Convention is based on the explicit desire of its
drafters ‘to make more effective the struggle against torture and other cruel, inhuman or

29

cf eg Malcolm D Evans and Rodney Morgan, Preventing Torture: A Study of the European Convention for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (Clarendon Press/ OUP 1998);
Malcolm D Evans and Rodney Morgan (eds), Protecting Prisoners: The Standards of the European Committee
for the Prevention of Torture (Oxford University Press 1999); Ursula Kriebaum, Folterprivention in Europa: Die
Europdische Konvention zur Verhiitung von Folter und unmenschlicher oder erniedrigender Behandlung oder
Bestrafung (Verlag Osterreich, 2000).

3 For the drafting history of the OP see below Preamble OP. 3 See below Arts 17 to 23 OD.

32 See below Arts 5 to 16 OR.

33 GA Res 57/199 of 18 December 2002; see below Preamble OP; Art 27 OP, § 17; see also APT, ‘Position
Paper on the Optional Protocol to the UN Convention against Torture: Added Value of the Optional Protocol
for States Parties to the European Convention for the Prevention of Torture’ (2003); APT and IIDH, Optional
Protocol to the UN Convention Against Torture: Implementation Manual (rev edn, APT and IIDH 2010).

3 See below Art 28 OP. 3 See below Art 7 OP; as well as Appendix B5.

36 See below Art 10 OP. 3 See below Art 27 OP; as well as Appendix B3.
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degrading treatment or punishment throughout the world’.?® This goal was achieved by
three different types of measures: repression against individual perpetrators of torture by
means of domestic criminal law and the principle of universal jurisdiction; recognition
of the right of victims of torture to a remedy and adequate reparation; and comprehen-
sive obligations of States parties to prevent torture and cruel, inhuman or degrading
treatment or punishment. Although the term ‘cruel, inhuman or degrading treatment
or punishment” has not been defined and the different categories of ill-treatment not de-
lineated,?” Article 1 CAT is the first provision in international law which provides for a
legal definition of torture which, nevertheless, is subject to controversial discussions in legal
theory and practice.’ Since most of the Convention’s provisions, above all those related
to the criminal responsibility of the perpetrators, only apply to torture and not to cruel,
inhuman or degrading treatment or punishment, the legal distinction between torture
and other forms of ill-treatment is significant.

Most preventive obligations of States parties equally apply to torture and cruel, inhuman
or degrading treatment or punishment.?! In addition to the general obligation of States
parties under Articles 2 and 16 to take effective legislative, administrative, judicial, or
other measures to prevent torture and cruel, inhuman or degrading treatment or pun-
ishment in any territory under their jurisdiction, States also have specific obligations to
include the prohibition of torture and cruel, inhuman or degrading treatment or punish-
ment in the training curricula of law enforcement and prison personnel (Article 10), to
keep interrogation rules and methods under systematic review (Article 11), and to carry
out prompt and impartial ex officio investigations, wherever there is reasonable ground to
believe that an act of torture or cruel, inhuman or degrading treatment or punishment
has been committed (Article 12). Since victims of torture are often too afraid or unable
to lodge a complaint against their tormenters, this obligation of police chiefs, prison
directors, public prosecutors, police and prison doctors, and others to start ex officio a
thorough investigation before an independent body whenever they suspect that an act of
torture or cruel, inhuman or degrading treatment or punishment might have occurred, is
of utmost importance for the prevention of torture. In addition, no confession or infor-
mation extracted by torture shall be admitted as evidence in any judicial or administrative
proceedings (Article 15). If the relevant authorities were to take the inadmissibility of
torture tainted evidence seriously, a major incentive for extracting information and con-
fessions through torture would disappear. Finally, States parties to the OP have an add-
itional preventive obligation to establish one or several independent national preventive
mechanisms with the power to carry out unannounced visits to all places of detention,
to conduct private interviews with all detainees, and to make recommendations to the
relevant authorities with the aim of preventing torture and improving conditions of de-
tention (Articles 17-23 OP).

Another important provision for the prevention of torture is the principle of non-
refoulement in Article 3 CAT. States are not only under an obligation to refrain from
practising torture and cruel, inhuman or degrading treatment or punishment by their
own officials on their own territory, but they are also required to refrain from expelling,
returning, or extraditing a person to another State where there are substantial grounds

38 See below Preamble. 39 See below Art 16. 4 See below Art 1, 3.1.
41 See below Art 16, which contains an explicit reference to the obligations contained in Arts 10, 11, 12,
and 13, in particular.
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for believing that he or she would be in danger of being subjected to torture. Since many
victims of torture flee their country and seek refuge in other countries, the principle
of non-refoulement constitutes an important means of protecting vulnerable groups. If
States were to respect this important principle properly, many cases of torture could be
prevented. It is interesting to note that the vast majority of individual complaints under
Article 22 CAT so far decided by the Committee against Torture relate to the principle
of non-refoulement.

In addition to these measures aimed at preventing torture, a second category of State
obligations relates to the right of victims of torture to a remedy and adequate reparation for
the harm suffered. Article 13 provides that every victim of torture and cruel, inhuman or
degrading treatment or punishment has the right to complain to a competent domestic
authority which shall promptly and impartially examine every allegation and ensure that
victims and witnesses are adequately protected against intimidation and reprisals. If do-
mestic remedies are not effective, Article 22 provides for the possibility for victims to
submit an individual complaint against the State party concerned to the Committee
against Torture. As mentioned above, this individual complaints procedure is, however,
optional and only sixty-cight out of the 162 States parties to CAT have made the re-
spective declaration in accordance with Article 22(1).% Victims of torture also have the
right to adequate reparation for the harm suffered, which consists primarily of fair and
adequate monetary compensation as well as medical, psychological, and other types of
rehabilitation (Article 14).

The third category of State obligations relates to the use of domestic criminal law against
perpetrators of torture and constitutes a special raison d étre for the entire Convention. First
of all, States are under an obligation to ensure that all acts of torture are offences under
their criminal law punishable by appropriate penalties which take into account their
grave nature (Article 4). This obligation of States parties to criminalize torture is modelled
on earlier counterterrorism treaties and was at the time of drafting of the Convention new
and almost revolutionary in the context of a typical human rights treaty. However, thirty
years after the entry into force of the Convention, we realize that only a minority of States
parties in fact fully complied with this important legal obligation.

In addition to including torture as a crime in their domestic criminal codes, States par-
ties have an obligation to establish their jurisdiction on the basis of the zerrizoriality, flag,
active and passive nationality as well as the universal jurisdiction principles (Article 5). In
other words, no safe havens for perpetrators of torture shall continue to exist in our con-
temporary global world. Wherever a perpetrator of torture is travelling or residing, the
authorities of the respective State have an obligation to arrest him or her, to make a pre-
liminary inquiry into the facts, and to decide in accordance with the principle ‘aut dedere
aut iudicare whether to extradite the person to his or her country of origin, residence, or
commission of the act of torture, or to prosecute the person before their own domestic
criminal courts (Articles 5 to 9). Unfortunately, very few countries have so far complied
with these obligations, but a few encouraging cases show that the awareness is growing
that safe havens for perpetrators of torture, whether police officers, prison guards, mili-
tary commanders, or Heads of State or Government of States responsible for systematic
practices of torture, are no longer permissible.*

4 See below Art 3, § 2 and Annex A7b, Figure 1. 4 See below Art 22, § 4.
4 See the survey of selected cases below Art 5.
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The international monitoring of States’ compliance with their obligations under the
Convention follows that of other UN human rights treaties: the establishment of an in-
dependent treaty monitoring body, the Committee against Torture consisting of ten inde-
pendent experts from different fields of expertise, with a mandate to examine mandatory
State reports (Article 19) and optional inter-State (Article 21) and individual complaints
(Article 22). The only innovative provision was the introduction of an ex officio inquiry
procedure by the Committee in case it ‘receives reliable information which appears to it
to contain well-founded indications that torture is being systematically practised’ (Article
20). This procedure is not dependent on any complaints and may lead to a fact finding
investigation on the spot. However, during the drafting of the Convention this poten-
tially strong procedure has been considerably watered down. States parties may ‘opt out’
of the procedure by a reservation in accordance with Article 28, the entire procedure is
highly confidential, and any fact-finding visits to the territory of the country concerned
are dependent on an explicit agreement by the respective Government. Nevertheless,
the Committee so far has completed ten inquiries in relation to Turkey, Egypt, Peru, Sri
Lanka, Mexico, Serbia and Montenegro, Brazil, Nepal, Lebanon, and, again, Egypt.®®
Finally, with respect to States parties to the OP, the Subcommittee on Prevention (SPT)
has the mandate to carry out preventive missions and unannounced visits to all places
of detention, to conduct private interviews with all detainees, to assist the respective na-
tional preventive mechanisms and to make recommendations to the States parties con-
cerned (Articles 11-16 OP).

More than thirty years after the entry into force of the CAT 162 States have ratified the
main treaty to fight torture and other forms of ill-treatment. However, despite the broad
ratification and the universal recognition of the prohibition of torture and other forms of
ill-treatment we witness a ‘global crisis™* affecting the majority of countries worldwide.
At the end of his six-year term as UN Special Rapporteur on Torture, Manfred Nowak
concluded that torture exists in roughly 90% of all States, that it constitutes a routine
phenomenon of police behaviour in more than half of all States, and that it is systematic-
ally practised in some 10% of all States. In addition, he identified a global prison crisis as
the conditions of detention in most States of the world amount to inhuman or degrading
treatment.”” The lack of implementation of the CAT obligations is due to dysfunctional
criminal justice systems, corruption and insufficient capacities of state authorities, as well
as a lack of political will to fight this horrible practice. In recent years the protection of
human rights is experiencing a particularly serious crisis—also affecting the phenomenon
of torture—in which official narratives and public belief often trivialize and even endorse
such practices in the name of security and the fight against terrorism, ignoring the suf-
fering and damages it causes. On the other hand, the positive experiences in some States
illustrate that torture can be eradicated if the provisions of CAT and OPCAT are taken
seriously and are being fully implemented.

% See below Art 20, § 37.

4 See the last global campaign against torture by AI, “Torture: A Global Crisis’ <https://www.amnesty.org/
en/get-involved/stop-torture/> accessed 1 June 2017.

47 See UNSRT (Nowak) ‘Study on the Phenomena of Torture, Cruel, Inhuman or Degrading Treatment
or Punishment in the World, including an Assessment of Conditions of Detention” (2010) UN Doc A/
HRC/13/39/Add.5; Manfred Nowak, Toreure: An Experts Confrontation with an Everyday Evil (University of
Pennsylvania Press 2018).
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4. Rules of Interpretation

According to Article 31 VCLT, an international treaty ‘shall be interpreted ... in ac-
cordance with the ordinary meaning to be given to the terms of the treaty in their
context and in light of its object and purpose’. Thus, of primary significance is the
textual, contextual, systematic and teleological interpretation, whereby, in addition to
the treaty wording, consideration is also given to the Preamble.*® The object and purpose
of the Convention and Protocol can be derived from the desire of the drafters, as laid
down in the respective Preambles: on the one side to make the struggle against torture
and cruel, inhuman or degrading treatment or punishment ‘more effective’ and, on
the other side, to strengthen the protection of persons deprived of their liberty against
torture and other forms of ill-treatment by establishing a system of preventive visits to
all places of detention. Any interpretation which would lead to the weakening of al-
ready existing norms for the prohibition and prevention of torture and cruel, inhuman
or degrading treatment or punishment has thus been avoided. Systematic interpret-
ation may be facilitated by a comparative analysis of similar international or regional
human rights treaties, such as the CCPR, the Inter-American Convention to Prevent
and Punish Torture 1985, or the ECPT. The subsequent practice of States parties, to be
considered pursuant to Article 31(3) VCLT, can in part be derived from relevant reser-
vations and declarations of interpretation, as well as from State reports and observa-
tions submitted by States parties.

Human rights texts are often characterized by a high degree of abstraction and vague-
ness. If the textual, contextual, systematic, and teleological interpretation ‘leaves the
meaning ambiguous or obscure, or leads to a result which is manifestly absurd or un-
reasonable’, Article 32 VCLT permits additional tools to be drawn upon, in particular,
the preparatory work of the treaty (‘travaux préparatoires’). The historical background of
the CAT and the OD, above all the detailed discussions in the respective inter-sessional
Working Groups of the UN Commission on Human Rights, has been outlined in rela-
tion to every Article and was used in the present Commentary as a source of interpret-
ation whenever the meaning of a certain provision remained ambiguous.

The most important sources of information used in this Commentary as a tool for
interpreting the provisions of the Convention is the practice of the Committee against
Torture, be it in the State reporting, individual complaints and inquiry procedures. The
same is valid for the practice of the SPT with regard to the Optional Protocol. In par-
ticular, decisions and statements of the Committee based on consensus rank highly in the
interpretation of the Convention, even though these are not internationally binding. For
the purpose of the present Commentary, the entire case law on individual complaints, the
‘General Comments’, country-specific comments, and observations in the State reporting
procedure, as well as the reports in the inquiry procedure have been treated as an ‘au-
thoritative interpretation’ of the relevant provisions of the Convention. The case law and
practice of other treaty monitoring bodies, such as the UN Human Rights Committee,
Special Procedures of the Human Rights Council, above the Special Rapporteur on
Torture, as well as regional bodies, such as the European, African, and Inter-American

8 See eg Ian Brownlie, Principles of Public International Law (5th edn, Clarendon Press 1998) 605; Manfred
Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (2nd rev edn, NP Engel 2005) (CCPR
Commentary) XXV1.
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Courts/Commissions of Human Rights or the CPT, have also been taken into account,
as was the case with relevant literature.

5. Reservations, Declarations of Interpretation,
and Denunciation of the Convention and Protocol

Article 19(c) VCLT provides that reservations are, in the absence of a treaty provision
to the contrary, permissible in so far as they are not ‘incompatible with the object and
purpose of the treaty’. While the CAT permits specific ‘opting-out’ reservations under
Articles 28(1) and 30(2), no general provision concerning the permission or prohibition
of reservations or declarations of interpretation can be found. In our opinion, the fact
that Articles 28(1) and 30(2) permit specific reservations cannot be used as an argu-
ment that other reservations and declarations of interpretation are generally prohibited.*
However, Article 30 OP contains a general prohibition of reservations to the Protocol.”

In addition to the specific opting-out’ reservations foreseen in Articles 28(1) and 30(2)
and the optional declarations in accordance with Articles 21(1) and 22(1) CAT, only a
few States have submitted reservations or declarations of interpretation.”® Article 20(5)
VCLT states that, in the absence of a treaty provision to the contrary, a reservation quali-
fies as accepted if a State does not raise an objection within twelve months of notifica-
tion. In practice, very few objections have been lodged. For example, eight States parties
objected to a reservation by Qatar regarding any interpretation of the provisions of the
Convention incompatible with the precepts of Islamic law and the Islamic religion.>?

Whether a reservation is compatible with the object and purpose of the Convention
is a question which needs to be determined by the Committee against Torture.” If the
Committee finds a certain reservation to be incompatible with the object and purpose of
the Convention, this reservation must be considered as invalid and can be severed from
the instrument of ratification, so that the reserving State is fully bound by the treaty,
including the provisions to which the reservation related.” In practice, the Committee
has on several occasions voiced its concern over broad and imprecise reservations, as well
as reservations having a limiting effect on the Convention, and has issued recommenda-
tions to these States parties to withdraw them.>

Article 31 CAT and Article 33 OP explicitly provide for the right of States parties to
denounce the Convention and the Protocol at any time by written notification addressed
to the Secretary General of the United Nations. So far, no State party has made use of
this right.>®

4 But see the first chairman of the Committee, Joseph Voyame, in the discussion of the initial State report
of Chile: “The Convention permitted reservations only in particular cases but not on a general basis, and he
accordingly concluded that other reservations besides those provided for in the Convention were not admis-
sible’: CAT/C/SR.40, para 36. See also Ingelse (n 7) 237.

0 See below Art 30 OP. > See below Appendices A3 and A4.

52 Finland, France, Germany, Luxembourg, Netherlands, Norway, Spain, and Sweden.

>3 This legal opinion on a controversial topic is based on the HRC General Comment No 24/52 on issues
relating to reservations and the respective jurisprudence of the ECtHR and IACtHR. See below Art 22, §§
163-170 and Nowak, CCPR Commentary (n 48) XXVIII ff with further references.

> cf Nowak, CCPR Commentary (n 48) XXXII ff.

> See eg A/55/44, paras 179(b) and 180(a) (USA) and CAT/C/QAT/CO/1, para 9 (Qatar).

56 See below Art 31, § 2 CAT, and Art 33 OP.
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Preamble

The States Parties to this Convention,

Considering that, in accordance with the principles proclaimed in the Charter
of the United Nations, recognition of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in
the world,

Recognizing that those rights derive from the inherent dignity of the human
person,

Considering the obligation of States under the Charter, in particular Article 55, to
promote universal respect for, and observance of, human rights and fundamental
freedoms,

Having regard to article 5 of the Universal Declaration of Human Rights and article
7 of the International Covenant on Civil and Political Rights, both of which provide
that no one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment,

Having regard also to the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted by the General Assembly on 9 December 1975,

Desiring to make more effective the struggle against torture and other cruel, inhuman
or degrading treatment or punishment throughout the world,

Have agreed as follows:

1. Introduction 15
2. Travaux Préparatoires 16
2.1 Chronology of Draft Texts 16
2.2 Analysis of Working Group Discussions 17
3. Issues of Interpretation 19

1. Introduction

Under Article 31 of the VCLT, the provisions of international treaties are not to be in-
terpreted in isolation but rather in their context. The treaty’s text including the pre-
amble and annexes, together with relevant agreements between the States parties, may be
drawn upon. This legal significance of the preamble has been generally recognized under

international law.!

Like most other international human rights treaties, the Convention against Torture
contains an extensive preamble. It places the obligations of States parties contained in
the Convention in the context of the principles proclaimed in the Charter of the United
Nations, and it emphasizes the natural-law origins of human rights. The text is based on

1 ¢f ILC Yearbook, Vol 2 (1964) 57, 203.
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the preambles of the two International Covenants of 1966% and of the Declaration on the
Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, adopted by the General Assembly of 1975.°
The text, as proposed in the original Swedish draft of 1980, was unanimously adopted
with only a few changes suggested during the drafting in the Working Group of the
Commission on Human Rights. The preamble reiterates the absolute prohibition of tor-
ture and CIDT, as contained in Article 5 UDHR and Article 7 CCPR, and expresses
the desire ‘to make more effective the struggle against Torture’ and CIDT. This seems to
constitute the central object and purpose of the Convention.

2. Travaux Préparatoires

2.1 Chronology of Draft Texts
Declaration (9 December 1975)*
The General Assembly,

Considering that, in accordance with the principles proclaimed in the Charter of
the United Nations, recognition of the inherent dignity and of the equal and inalien-
able rights of all members of the human family is the foundation of freedom, justice
and peace in the world,

Considering that these rights derive from inherent dignity of the human person,

Considering also the obligation of States under the Charter, in particular article
55, to promote universal respect for, and observance of, human rights and funda-
mental freedoms,

Having regard to article 5 of the Universal Declaration of Human Rights and
article 7 of the International Covenant on Civil and Political Rights, both of which
provide that no one may be subjected to torture or to cruel, inhuman or degrading
treatment or punishment,

Adopts the Declaration on the Protection of All Persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the text
of which is annexed to the present resolution, as a guideline for all States and other
entities exercising effective power.

Proposals for the preamble and the final provisions of the Draft Convention,
submitted by Sweden (2 December 1980)° The States Parties to the present
Convention,

Considering that, in accordance with the principles proclaimed in the Charter of
the United Nations, recognition of the inherent dignity and of the equal and inalien-
able rights of all members of the human family is the foundation of freedom, justice
and peace in the world,

Recognizing that these rights derive from the inherent dignity of the human
person,

2 GA Res 2200/A (XXI) of 16 December 1966. 3 GA Res 3452 (XXX) of 9 December 1975.

4 ibid.

> Proposal for the Preamble and the Final Provisions of the Draft Convention (1980) UN Doc
E/CN.4/1427.
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Considering the obligation of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and fundamental
freedoms,

Having regard to article 5 of the Universal Declaration of Human Rights and
article 7 of the International Covenant on Civil and Political Rights, both of which
provide that no one may be subjected to torture or to cruel, inhuman or degrading
treatment or punishment,

Having regard also to the Declaration on the Protection of All Persons from
Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted by the General Assembly on 9 December 1975 (resolution
3452 (XXX)),

Desiring to convert the principles of the Declaration into binding treaty obliga-
tions and to adopt a system for their effective implementation,

Have agreed as follows:

2.2 Analysis of Working Group Discussions
Whereas the Working Group of the Commission on Human Rights had already begun

discussing the substantive elements of the Convention in 1980, work on the preamble
only began in 1983. The Group took as its basis the draft clauses submitted by Sweden
in 1980.°

The first issue raised by various delegations within the Working Group concerned the
scope of the Convention as defined in the title and reflected in the text. The preamble
was regarded by all as a reiteration of the purpose of the Convention at hand. In order to
ascertain whether the object and purpose of the treaty was accurately reflected in the text,
it was deemed relevant to discuss the overall scope of the Convention within the specific
discussion of the preamble itself. While some delegations expressed the view that the draft
Convention related principally to criminal law and procedure and that this should be re-
flected in the title of the instrument,” others noted that this was not necessarily the case.
As one representative pointed out, the subject-matter of the Convention against Torture
is inherently linked to the agenda item under which it had previously been discussed,
namely, “The question of the human rights of all persons subjected to any form of deten-
tion or imprisonment’.® The Swedish delegation, however, argued that the subject-matter
of the Convention had already been defined by the mandate given to the Commission as
laid out in General Assembly Resolution 32/62:

To draw up a draft Convention against torture and other cruel, inhuman or degrading treatment
or punishment in the light of the principles embodied in the Declaration on the Protection of All
Persons from Being Subjected to Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment.’

This mandate had been confirmed by subsequent General Assembly resolutions.
According to the Swedish representative, it therefore followed that no limitations applied

¢ Draft Report of the Working Group on a Draft Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (1983) UN Doc E/CN.4/1983/WG.2/\WP.16, para 5. See E/CN.4/
1427 (n 5) for the draft preambular clauses.

7 E/CN.4/1983/WG.2/WP.16 (n 6) para 6. 8 ibid.

7 GA Res 32/62 of 8 December 1977.
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to the subject-matter of the Convention other than those specified in the aforementioned
mandate.

Discussion then proceeded onto the preambular clauses themselves. A first suggestion
made was to delete the phrase ‘of the inherent dignity and’ which existed in both the first
and the second paragraphs. Since there was general agreement that the words were redun-
dant, the suggestion was accepted and the change made to the first paragraph.'®

With regard to the third paragraph, a proposal was made to include a reference to the
principle of non-discrimination as enshrined in either Article 55 of the United Nations
Charter, or in Article 2(1) of the International Covenant on Civil and Political Rights.
This suggestion received wide support from the Working Group and the text was amended
so as to include a mention of Article 55.!!

Several delegations within the Working Group expressed discontent with the sixth
preambular clause as drafted by Sweden.'* The observer for Amnesty International, for
instance, argued that the clause in question risked undermining the authority and ef-
fectiveness of the 1975 Declaration.'® As a result, the following phrase was proposed by
the Argentine delegation as a replacement for the Swedish draft: ‘Desiring to make more
effective the struggle against torture and other cruel, inhuman or degrading treatment or
punishment throughout the world’.!* The proposal gained general support and was sub-
sequently accepted by the Working Group.

The appropriate amendments, as detailed above, were made and the Chairman-
Rapporteur of the sessional Working Group, Jan Herman Burgers, submitted the re-
vised set of preambular clauses which were then adopted by the Group during its 1983
session. '

There was still, however, one outstanding issue. During the second reading of the draft
preambular clauses, which took place at the 11th meeting,'® the Peruvian delegation had
proposed the following paragraph for inclusion in the preamble:

Recognizing that the essential rights of men are not derived from one’s being a national of a certain
State, but are based upon attributes of the human personality, and that they therefore justify inter-
national protection in the form of a convention."”

The Group was of the opinion that this was a proposal that warranted careful deliberation
at a later stage. The Group recommenced the discussion of this proposal in 1984 when
it was agreed that although the intention of the Peruvian delegation was commendable,
the ideas contained in the proposal were too broad and too controversial for inclusion.'®
Moreover, it was largely agreed that the existing second paragraph of the preamble incorp-
orated many of the same ideas without being couched in as broad terms. The Peruvian
delegation thus withdrew its proposal and the Group decided that the preamble would
consist of the revised set of clauses as adopted in 1983."

10 E/CN.4/1983/WG.2/WP.16 (n 6) para 8. See also Herman Burgers and Hans Danelius, 7he United
Nations Convention against Torture: A Handbook on the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Martinus Nijhoff 1988) 84.

" E/CN.4/1983/WG.2/WP.16 (n 6) para 9; Burgers and Danelius (n 10) 84.

12 E/CN.4/1983/WG.2/WP.16 (n 6) para 10. '3 Burgers and Danelius (n 10) 84.

14 E/CN.4/1983/WG.2/WP.16 (n 6) para 10.

15 Report of the Working Group of the Commission on Human Rights (1984) UN Doc E/CN.4/1984/72,
para 6.

16 ibid. 17 E/CN.4/1983/WG.2/WP.16 (n 6) para 12.

'8 E/CN.4/1984/72 (n 15) para 7. 19 Burgers and Danelius (n 10) 92.
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3. Issues of Interpretation

‘The first paragraph is modelled on the first preambular paragraph of both Covenants. The
phrase ‘recognition of the inherent dignity’ was, however, deleted during the Working
Group discussions because these words were also contained in the second paragraph.
The term ‘principles proclaimed in the Charter of the United Nations’ refers both to the
principles enshrined in Article 2 and to the purposes of the United Nations laid down
in Article 1 of the Charter,?” ie peace and security, development and human rights. The
interdependence of these three main objectives of the world organization was emphasized
by former Secretary General Kofi Annan in his well-known report ‘In Larger Freedom’ of
21 March 2005 as follows: ‘Accordingly, we will not enjoy development without security,
we will not enjoy security without development, and we will not enjoy either without
respect for human rights’.! The significance of human rights as a precondition for both
security and development was already envisaged in the preambles of both Covenants and
the CAT which state that recognition of human rights ‘is the foundation of freedom,
justice and peace in the world’.

The second paragraph is identical with the second preambular paragraph of both
Covenants and expresses, like the first paragraph, that human rights have their origin in
natural law. The reference to the ‘inherent dignity of the human person’ is of particular
relevance for the prohibition and prevention of torture as any act of torture, like slavery,
constitutes a direct and deliberate attack on the dignity of the human person. Torture
presupposes a situation in which one person exercises total control over another person.
The victim of torture finds itself in a situation of powetlessness, and the perpetrator aims
at depriving the victim of its dignity and humanity.®?

The third paragraph is taken from the fourth preambular paragraph of both Covenants.
During the drafting in the Working Group, a particular reference to Article 55 of the UN
Charter was added. According to Article 55(c), the United Nations shall promote ‘uni-
versal respect for, and observance of, human rights and fundamental freedoms for all
without distinction as to race, sex, language, or religion’. It is this emphasis on the prin-
ciple of non-discrimination which the drafters had in mind when proposing an explicit
reference to Article 55.%° This principle is also stressed in Article 1 CAT: in addition to
extraction of a confession or information, punishment and intimidation, discrimination
is explicitly listed as one of the purposes of torture.?

The fourth paragraph refers to the absolute prohibition of torture and CIDT, as con-
tained in already existing instruments, such as Article 5 UDHR and Article 7 CCPR.
Apart from its preamble, the Convention against Torture does not contain any provision
explicitly prohibiting torture or CIDT or providing for a human right not to be subjected
to torture or CIDT. The Convention only contains additional obligations of States parties
to criminalize torture under domestic law, to provide victims of torture with a right to
remedy and reparation, and to prevent torture and CIDT.

The fifth paragraph refers to the 1975 Declaration which forms the direct basis for

the Convention against Torture. In the United Nations, binding human rights treaties

2 cf Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (2nd edn, NP Engel
2005) 2.

2 A/59/2005, para 17.

22 On the significance of the situation of powerlessness for the definition of torture see below Art 1.

23 See above 2.2. 24 See below Art 1, 3.1.4
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are often preceded by a non-binding declaration on the same subject. As the UDHR of
1948 formed the basis for the two Covenants of 1966, the same three steps (declaration,
convention, and implementation) are often found in relation to specialized human rights
topics as well.”” Most of the ideas of strengthening the prohibition and prevention of
torture and CIDT, which are elaborated in the Convention against Torture, were already
contained in the 1975 Declaration. The original Swedish Draft of 1980, which formed
the principal basis for the drafting of the Convention in the Working Group, is to a great
extent modelled on the 1975 Declaration. This was explicitly mentioned in the sixth pre-
ambular paragraph of the Swedish Draft which expressed the desire ‘to convert the prin-
ciples of the Declaration into binding treaty obligations and to adopt a system for their
effective implementation’.?® During the discussions in the Working Group, the observer
for Amnesty International and others regarded this formulation as undermining the au-
thority and effectiveness of the 1975 Declaration and, consequently, replaced it with a
stronger wording.”

The final wording of the sixth paragraph is based on an Argentine amendment in
the Working Group of 1983.% This formulation expresses the overall objective of the
Convention against Torture: the desire ‘to make more effective the struggle against torture
and other cruel, inhuman or degrading treatment or punishment throughout the world’.
It reflects the experience that the mere prohibition of torture and other ill forms of ill
treatment under international human rights law is not enough to eradicate this ‘plague
of the twentieth century’. Innovative ideas were brought forward to make the struggle
against torture more effective: the IAPL Draft proposed to make torture a crime under
international law, similar to genocide and apartheid, and to require States to bring the
perpetrators of torture to justice before domestic courts; the original Swedish Draft intro-
duced the principle of universal criminal jurisdiction, based on various treaties combating
the crimes of terrorism and hijacking, and contained a number of specific State obligations
to prevent torture; and the Costa Rica Draft suggested a system of preventive visits to all
places of detention, based on the experience of the ICRC. It is surprising that, despite
strong opposition by a large number of States from all regions of the world, the Working
Group, under the efficient chair of Jan Herman Burgers from the Netherlands, succeeded
to include most of these ideas in the final text of the Convention.?? In addition to a broad
variety of provisions aimed at preventing torture, providing support to torture victims, and
at bringing perpetrators of torture to justice before domestic courts, the Convention also
contains a new procedure of international monitoring, ie an ex officio inquiry procedure in
case of systematic practice of torture.*® The following article by article analysis of all provi-
sions of the Convention will show the extent to which these innovative provisions of com-
bating torture and other ill-treatment were actually implemented by States parties during
the thirty years since the entry into force of the Convention on 26 June 1987.

% cf eg the Declaration and Convention on the Elimination of Racial Discrimination of 1963 and 1965;
the Declaration and Convention on the Elimination of Discrimination against Women of 1967 and 1979;
the Declaration and Convention on the Rights of the Child 1924, 1959 and 1989; and the Declaration and
Convention on Enforced Disappearance 1992 and 2006.

26 See above 2.1. 27 See above 2.2. 2 E/CN.4/1983/WG.2/WP16 (n 6) para 10.

2 The system of preventive visits to places of detention, proposed by Costa Rica, was only realized by the
adoption of the OPCAT in 2002: see below Preamble OP.

30 See Manfred Nowak in Fortschritt im BewufSisein der Grund- und Menschenrechte: Progress in the Spirit of
Human Rights: Festschrift fiir Felix Ermacora (Engel 1988) 189 and see below Art 20.
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Article 1

Definition of Torture

1. For the purposes of this Convention, torture means any act by which severe pain
or suffering, whether physical or mental, is intentionally inflicted on a person for
such purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or suffering is inflicted
by or at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity. It does not include pain or suffering
arising only from, inherent in or incidental to lawful sanctions.

2. This article is without prejudice to any international instrument or national
legislation which does or may contain provisions of wider application.

1. Introduction 23
2. Travaux Préparatoires 24
2.1 Chronology of Draft Texts 24
2.2 Analysis of Working Group Discussions 25
2.3 Reservations, Declarations, and Understandings 40
3. Issues of Interpretation 42
3.1 The Definition of Torture 42
3.1.1 Conduct 42
3.1.2 Infliction of Severe Pain and Suffering 42

3.1.2.1 Severity as a Distinguishing Element between
Torture and Ill-Treatment? 42
3.1.2.2 Meaning of ‘severe pain and suffering’ 48
3.1.3 Intention 53
3.1.4 Purpose 54
3.1.5 Powerlessness 56
3.1.6 Involvement of a Public Official 59
3.1.6.1 Meaning of ‘public official’ 59
3.1.6.2 Meaning of ‘other person acting in an official capacity’ 60
3.1.6.3 Meaning of ‘instigation’, ‘consent’, and ‘acquiescence’ 61
3.2 Is there a State Obligation Emanating Out of Article 1? 63
3.3 Lawful Sanctions 64
3.4 Savings Clause 69

1. Introduction

1 Article 1 CAT is the first provision in an international treaty which defines tor-
ture. It served as a model for the definition contained in Article 2 of the Inter-American
Convention to Prevent and Punish Torture adopted in 1985. Article 1 has to be read in
conjunction with Article 16, which requires States parties to prevent ‘other acts of cruel,
inhuman or degrading treatment or punishment which do not amount to torture as
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defined in article 1°. The distinction between torture and other forms of ill-treatment,
all of which are absolutely prohibited under Article 7 CCPR and other international and
regional treaty provisions as well as customary international law, was introduced because
some of the specific State obligations laid down in the CAT, above all the obligation to
punish the perpetrators of torture by means of domestic criminal law, were meant to
apply to torture only. While there have been different approaches regarding how to dif-
ferentiate torture and other ill-treatment—either by the severity of pain or the purpose
of the conduct—there is an increasing consensus that purpose constitutes the relevant
distinguishing criterion. Additionally, powerlessness has become a significant criterion to
distinguish between torture and other forms of ill-treatment.
2 'The main elements of the definition of torture are the following:

* involvement of a public official;

* infliction of severe pain or suffering;
* intention;

* specific purpose

3 As with any legal definition, many questions of interpretation arise which will be
addressed on the basis of the rravaux préparatoires, reservations and declarations of States
parties, information provided in State reports, the practice of the Committee and other rele-
vant monitoring bodies, legal literature, and other sources. Beside the discussions on how to
distinguish torture from other forms of ill-treatment and the meaning of powerlessness, the
interpretation of the lawful sanctions clause has been particularly controversial.

2. Travaux Préparatoires

2.1 Chronology of Draft Texts
4 Declaration (9 December 1975)
Article 1

1. For the purposes of this Declaration, torture means any act by which severe pain
or suffering, whether physical or mental, is intentionally inflicted by or at the instiga-
tion of a public official on a person for such purposes as obtaining from him or a third
person information or confession, punishing him for an act he has committed or is sus-
pected of having committed, or intimidating him or other persons. It does not include
pain or suffering arising only from, inherent in or incidental to, lawful sanctions to the
extent consistent with the Standard Minimum Rules for the Treatment of Prisoners.

2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or
degrading treatment or punishment.

5 IAPL Drafi (15 January 1978)*
Article II

For the purposes of this Convention, torture is any conduct by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person by or at

1 GA Res 3452 (XXX) of 9 December 1975.
2 Draft Convention for the Prevention and Suppression of Torture Submitted by the International
Association of Penal Law (1978) UN Doc E/CN.4/NGO/213.
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the instigation of a public official or for which a public official is responsible under
Article I1, in order:

(a) to obtain from that person or another person information or a statement or
confession; or

(b) to intimidate, discredit or humiliate that person or another person; or

(o) to inflict punishment on that person or another person, save where such con-
duct is in proper execution of a lawful sanction not constituting cruel, inhuman or
degrading treatment or punishment.

6 Original Swedish Draft (18 January 1978)°
Article 1

1. For the purposes of this Convention, torture means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted by or at the
instigation of a public official on a person for such purposes as obtaining from him
or a third person information or confession, punishing him for an act he has com-
mitted or is suspected of having committed, or intimidating him or other persons.
It does not include pain or suffering arising only from, inherent in or incidental to,
lawful sanctions to the extent consistent with the Standard Minimum Rules for the
Treatment of Prisoners.

2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or
degrading treatment or punishment.

7 Revised Swedish Draft (19 February 1979)*
Article 1

1. For the purposes of this Convention, torture means any act by which severe pain
or suffering, whether physical or mental, is intentionally inflicted on a person for
such purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for any reason based
on discrimination of any kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other person
acting in an official capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.

2. [Torture is an aggravated and deliberate form of cruel, inhuman or degrading

treatment or punishment.]

3. This Article is without prejudice to any international instrument or national le-
gislation which does or may contain provisions of wider application relating to the
subject matter of this Convention.

2.2 Analysis of Working Group Discussions

8 Regarding the scope of Article 1, the preliminary deliberations in the Human Rights
Commission’s various Working Groups on this point were conducted on the basis of a
draft Convention submitted by Sweden to the thirty-fourth Session of the Human Rights

* Draft International Convention Against Torture and Other Cruel, Inhumane or Degrading Treatment or
Punishment Submitted by Sweden (1978) UN Doc E/CN.4/1285.
# Revised Draft Convention submitted by Sweden (1979) UN Doc E/CN.4/WG.1/WP.1.
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Commission in 1978.5 States were also presented with a draft text submitted by the
International Association of Penal Law® whose definition only included acts of torture.
There was very little debate on the IAPL draft concerning Article 1.

9 Discussions began within the Informal Working Group in 1978 and later during
the session of the Working Group in 1979 without any agreement being reached as to
the scope of Article 1. It emerged that certain delegates rejected the reference in Article
1(2) of the draft Swedish Convention to torture as an ‘aggravated and deliberate form of
cruel, inhuman or degrading treatment or punishment on the basis that the concept was
too vague to be included in a Convention which was to form the basis for criminal legis-
lation in the contracting States.” The opposing opinion was that both concepts should
be included in the Convention given that it was not deemed possible to draw a strict line
between acts of torture and other lesser forms of acts of cruel, inhuman or degrading
treatment or punishment, reasoning that torture is merely the most extreme of such acts.

10 In written comments in 1978 the United States made clear their position that the
Convention should be focused primarily on the prevention and suppression of acts clearly
identifiable as torture, arguing that this was necessary in light of the severe penalties, broad
jurisdictional provisions, and definitional difficulties embodied in the Convention along
with the need for broad international acceptance. The United States further stated that
it was not their intention to denigrate the fact that acts of cruel, inhuman or degrading
treatment not clearly amounting to torture are serious offences. At the same time, they
sought to emphasize that torture is the most extreme form of acts of cruel, inhuman or
degrading treatment and that unfortunately it was not possible to draw a sharp line be-
tween other lesser forms of cruel, inhuman or degrading treatment and torture.

11 Several Governments suggested that the definition of torture should be modified
and that the concept of cruel, inhuman or degrading treatment should be clarified. Spain
argued that the difficulties inherent in arriving at a legal definition of cruel, inhuman or
degrading treatment made it advisable to limit the scope of the Convention exclusively
to torture which, they argued, was the main concern of the Convention according to
Articles 7 and 8. The German Democratic Republic was of the same opinion, stating that
there was no clear definition of the criteria by which other cruel, inhuman or degrading
treatment was to be judged and that these defects could not be remedied by listing cer-
tain actions described as torture and that therefore it would be appropriate to limit the
draft Convention to torture. The USSR were also of the opinion that the concepts of tor-
ture and cruel, inhuman or degrading treatment should be regarded as legally distinct in
order to avoid imprecision and ambiguity as to the specific meaning of cruel, inhuman or
degrading treatment since the institution of punishment is legally applicable to persons
who have committed an offence.® The Federal Republic of Germany argued that since
the draft Convention establishes legal obligations for States, the term torture should be
defined and distinguished as precisely as possible from the ‘marginally different’ term of
cruel, inhuman or degrading treatment.’

> E/CN.4/1285 (n 3). ¢ E/CN.4/NGO/213 (n 2).

7 Report of the Working Group of the Commission on Human Rights (1979) UN Doc E/CN.4/L.1470,
para 22.

8 Summary by the Secretary-General in Accordance with Commission Resolution 18 (XXXIV) of the
Commission on Human Rights (1978) UN Doc E/CN.4/1314.

7 Summary Prepared by the Secretary-General in Accordance with Resolution 18 (XXXIV) of the
Commission on Human Rights (1979) UN Doc E/CN.4/1314/Add.2.
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12 On the other hand France made clear its position that cruel, inhuman or degrading
treatment involves acts of physical or mental torture and that no distinction should be
drawn between the two; that, on the contrary, torture should be defined in such a way
as to encompass both. At the same time Switzerland argued that any definition could
have the effect of limiting the scope of the concept which it sets out to define and that
therefore it was essential to ensure that the definition of torture did not result in any
weakening of existing law, which prohibits torture and inhuman treatment uncondition-
ally and in the same manner and makes no distinction as to the respective seriousness of
such acts. The Swiss Government argued that for these reasons the Convention should
cover acts of torture and cruel, inhuman or degrading treatment, on the same footing and
proposed the following text: ‘the term “torture” includes, cruel, inhuman or degrading
treatment or punishment.’'

13 During deliberations in the 1979 Working Group many delegations expressed the
view that Article 1(2) of the original Swedish draft risked unduly restricting the definition
of torture and should be deleted. On the other hand several delegates pointed out that
the deletion of this reference would not in any case prejudge the broader issue of whether
subsequent articles of the Convention should apply only to torture or also to other forms
of cruel, inhuman or degrading treatment. Article 1(2) was placed in square brackets to
be discussed at a later date.

14 This matter was resolved during the 1980 Working Group through the inclusion
in Article 16(1) of language providing that the obligations in the Convention and, ‘in
particular’, contained in the text of Articles [3], 10, 11, 12, 13, [14] and [15] which
only apply to torture, should also apply to other forms of cruel, inhuman or degrading
treatment. During the debate in the 1980 Working Group one delegate pointed out that
Article 1(3) of the revised Swedish text had specified that the Article was without prejudice
to provisions of a wider application relating to the subject matter of the Convention and
that similarly Article 16 (of the revised Swedish draft) was a saving clause affirming the
continued validity of other instruments prohibiting punishments or cruel, inhuman or
degrading treatment. It was at this point that a proposal was made to have the following
text as paragraph 1 of Article 16 with the original text of the revised Swedish version ap-
pearing as Article 16(2):

Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of
cruel, inhuman or degrading treatment or punishment which do not constitute torture as defined
in Article I, when such acts are committed by or at the instigation of or with the consent or ac-
quiescence of a public official or other person acting in an official capacity. In particular, the ob-
ligations contained in Articles [3], 10, 11, 12,13, [14] and [15] shall apply with the substitution
for references to torture of references to other forms of cruel, inhuman or degrading treatment or
punishment."

15 In support of the proposal it was emphasized that international conventions that
prohibit cruel, inhuman or degrading treatment, and in particular the CCPR and the
ECHR, were already in force and that the prohibition was necessary to prevent offenders
from taking advantage of an unduly narrow interpretation of the word ‘torture’. Other

1© E/CN.4/1314 (n 8) para 36.
' Report of the Working Group of the Commission on Human Rights (1980) UN Doc E/CN.4/1367,
para 87, referring to the proposal in document HR/XXXVI/WG.10/WP.5/Rev.1.
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delegates felt that the concepts were too vague to be applied at the criminal law and police
regulation levels.

16 Some delegates proposed replacing the term ‘to prevent by ‘to prohibit’ in the
above proposal for the text of Article 16(1). However, this proposal was not taken up in
the final text of Article 16.

17 At the same time the authors of the proposal agreed to delete the words ‘in par-
ticular’ in the French text of the proposal (although the wording of the CAT retains
the words ‘en particulier’). Further, one delegate expressed a reservation with respect to
Article 16(2) stating that there was no necessity for such a provision.

18 During the 1981 and 1982 Working Groups certain delegations argued for and
against the retention of the bracketed Article 1(2). Those arguing in favour of retaining
Article 1(2) considered it essential to affirm from the very outset that the prohibition of
cruel, inhuman or degrading treatment was included within the scope of the Convention
and to make it clear that torture was, in their view, at the highest end of a scale of such
treatment or punishment. Such a clarification was necessary in order that the crime of
torture be defined with sufficient precision for purposes of their domestic criminal law.
Other delegations, pointing out that there was no universally accepted concept of cruel,
inhuman or degrading treatment, felt that the reference in Article 1(2) as then worded
would be far too vague for inclusion in a treaty, and that it would tend to bring impreci-
sion to the concept of torture which had been agreed upon in Article 1(1).* As a result
of the discussion in the 1982 Working Group and the incorporation of new language in
Article 16(1), the Group decided to delete Article 1(2). At the same time it was agreed
that the term ‘national legislation’ in Article 1(3) be replaced with ‘national law’ in order
to bring that paragraph into line with Article 16(2).

19 Debate on the scope of the proposed Article 16 and in particular its reference to
Articles 3, 14, and 15 continued in the 1981 Working Group. Some delegates were of
the opinion that no reference should be made to Articles 3, 14, and 15. After discussion,
the Working Group decided to delete the reference to Articles 3 and 15 and to retain the
reference to Article 14, between square brackets. Articles 16 (1) and (2) were adopted.

20 Discussion continued in the 1982 Working Group where the United States introduced
an amendment to include either the following phrases, ‘which are not sufficient to constitute
torture’ or ‘which do not amount to torture’, after the words ‘inhuman or degrading treat-
ment or punishment’. In support of the amendment, several speakers considered it important
to indicate clearly in the Convention that torture was the gravest form of cruel, inhuman or
degrading treatment and that the whole range of such treatment or punishment should be
covered by some articles at least of the Convention. Some other delegations felt, however,
that the proposal introduced an undesirable element of vagueness into the text. One opinion
was that the difference between torture, as defined or referred to in national laws and in some
international decisions, and cruel, inhuman or degrading treatment was one of substance and
not of degree. After some debate, it was agreed to adopt the second alternative on the under-
standing that no delegation maintained its objection against this formulation.

21 As regards the reference to Article 14 in Article 16(1) regarding compensation
some speakers, referring to Article 11 of the 1975 Declaration against Torture, favoured a
reference on the grounds that victims of cruel, inhuman or degrading treatment may have

12 Report of the Working Group of the Commission on Human Rights (1981) UN Doc E/CN.4/L.1576
and Report of the Working Group of the Commission on Human Rights (1982) UN Doc E/CN.4/1982/L.40.
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a legitimate claim to compensation. Other representatives did not feel that extension of
the scope of their compensation laws to an ill-defined field to include all such treatments
would be warranted. Since no consensus could be reached, the Group decided to revert
to this question at a later stage.'? No consensus was possible cither in the 1983 Working
Group. During the 1984 Working Group several delegates expressed themselves in favour
of including the reference to Article 14 in Article 16(1). Some of the other speakers op-
posed the reference, fearing that the concept of cruel, inhuman or degrading treatment
was too imprecise as a basis for an enforceable right to compensation and might lead to
difficulties of interpretation and possible abuses. While one representative suggested that
the Working Group might try again to agree on a definition of this concept, others, who
were in favour of including the reference, expressed the opinion that a definition was not
necessary and that each country would develop its own case law on this matter. India
asked that reference be made in the report to the general reservation concerning Article
14 which her delegation had entered at the previous session. The representative of Spain
proposed the inclusion of references to Articles 3, 14, and 15 in Article 16(1), in order
for the mechanism of protection to be in harmony with the title of the Convention itself
which included ‘other cruel, inhuman or degrading treatment or punishment’ arguing
that if reference to these three articles was not acceptable to the Working Group, then
the second sentence of paragraph 1 should be deleted. One other representative also pro-
posed the deletion of the second sentence. In light of the ensuing discussion and in view
of the fact that some of these issues had been debated in the past, the representative of
Spain, in a spirit of compromise, withdrew his proposal. The representative of the USSR,
in an effort to help overcome the difficulties with regard to the question, suggested that
the Convention could specify that, in such a case, compensation would be limited to
material damage and damage to the health of a person.'* After further consultations, the
Chairman Rapporteur noted that several delegations which had favoured the inclusion
of a reference to Article 14 had now indicated that they would not insist on such a ref-
erence if it created an obstacle to reaching agreement on draft Article 16. At its eleventh
meeting, the Working Group decided to adopt draft Article 16, limiting the reference in
the first paragraph to Articles 10, 11, 12, and 13. The delegations of Canada and Ireland
stated that they had not opposed the adoption of Article 16, but that they wished to see
registered in the report that their Governments retained a strong preference for including
a reference to Article 14 in this provision. In written comments the representative of
Canada outlined that his delegation had made considerable concessions in the Working
Group, particularly in the matter of compensation for victims of cruel or degrading treat-
ment and that the very definition of torture did not seem to his delegation to go far
enough.” The delegation of the USSR, drawing attention to the fact that Article 16 was

'3 E/CN.4/1982/L.40 (n 12).

!4 Report of the Working Group of the Commission on Human Rights (1984) UN Doc E/CN.4/1984/
72, para 42 referring to the proposal E/CN.4/1984/WG.2/WP5: ‘1. In the second sentence of paragraph 1
of article 16, delete the words “and [14]”; 2. At the end of the paragraph, add the sentence: “The obligation
contained in Article 14 shall apply with the substitution indicated above in the event that such treatment or
punishment caused its victim material loss or loss of health.” 3. After the first paragraph, insert a new para-
graph: “2. In the determination of acts referred to in paragraph 1 of this article, each State Party shall act in
accordance with the relevant international agreements binding on it and its national law” ... 4. Paragraph 2 of
article 16 should be renumbered as paragraph 3.”

15 Summary Record of the thirty-second Meeting (1984) of the Commission on Human Rights UN Doc
E/CN.4/1984/SR.32, 14, para 74.
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the only provision referring to acts of cruel, inhuman or degrading treatment or punish-
ment which did not amount to torture, expressed the view that the provision should have
been presented in a more detailed way, with a more precise definition, so that the article
would have a stronger effect. To this end the delegation had proposed reproducing the
provisions of other instruments which had binding force for States parties.’® The delega-
tion, considering it possible to adopt Article 16 without a reference to Article 14, stated
that it would not insist on its proposal. However, it emphasized that, if in the course
of the further consideration of Article 16 some delegations again raised the question of
the necessity of including a reference to Article 14 in Article 16, it would return to its

proposal.”
22 'There was no difficulty encountered in the drafting stage about the meaning of
‘any act by which severe pain or suffering ...". The wording of the alternative IAPL draft

referred to ‘any conduct . In written comments Barbados sought to change the phrase in
Article I1I (a) from ‘such conduct’ to ‘acts of torture’.'® However there was no mention of
the question in the preparatory works about whether or not an omission such as omission
of food, water, or medical attention would be regarded as a prohibited act and neither is
this mentioned expressis verbis in the Convention.

23 It is interesting to note that during the drafting of the UN Declaration on Torture
of 1975, from which the language of Article 1 of the original Swedish draft of 1978
was borrowed, a proposal that the word ‘severe’ be deleted and that it be made clear
that the Article would not apply to a penalty or punishment imposed by a judicial tri-
bunal in accordance with law or to a disciplinary administrative action taken under the
provisions of the Standard Minimum Rules, had been rejected.’ The final text of the
Declaration thus defined torture as ‘any act by which severe pain or suffering ... is ... in-
flicted’. This notion of severity of pain or suffering was adopted in the original Swedish
draft (‘torture means any act by which severe pain or suffering ... is ... inflicted’) and
appeared also in the alternative IAPL draft (‘torture is any conduct by which severe pain
or suffering ... is ... inflicted’).

24 In written comments, this point was addressed by a number of States. The United
States, being of the opinion that torture is the most extreme form of acts of cruel, in-
human or degrading treatment, supported the inclusion of the notion of severity of pain
or suffering, arguing that a requisite ‘intensity’ and ‘severity’ of pain or suffering was an
inherent element of the offence of torture and proposing the language ‘extremely se-
vere pain and suffering’ as an alternative to mere ‘severe’ pain and suffering as appeared
in the original Swedish draft.? At the same time they indicated that in their view, al-
though conduct which may result in permanent impairment of physical or mental facul-
ties may be indicative of torture, it is not an essential element of the offence. The German
Democratic Republic drew attention to the fact that the wording ... act by which severe
pain or suffering, whether physical or mental ...” could be interpreted in many ways. The

16 Summary Record of the thirty-thirrd Meeting of the Commission on Human Rights (1984) UN Doc E/
CN.4/1984/SR.33, 5, para 11.

7 E/CN.4/1984/72 (n 14).

¥ Summary by the Secretary-General in Accordance with Resolution 18 (XXXIV) of the Commission on
Human Rights’ (1979) UN Doc E/CN.4/1314/Add 4.

1 Report of the Fifth United Nations Congress on the Prevention of Crime and the Treatment of Offenders
(1975) A/ICONES56/10, 38, para 293.

2 E/CN.4/1314 (n 8) 6, para 23.
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Swiss delegation, of the opinion that no distinction should be made between torture and
cruel, inhuman or degrading treatment, advocated that no distinction be made as to the
respective seriousness of the acts.?!

25 'The United Kingdom was of the opinion that the definition of torture in the original
Swedish draft should be made more consistent with the definition in the jurisprudence
of the ECtHR and to this end suggested that the word ‘extreme’ should be substituted
for the word ‘severe’.” In the same year the ECtHR in the Ireland v. United Kingdom case
had drawn a distinction between torture and inhuman and degrading treatment based
primarily on a progression of severity, arguing that the distinction was necessary because
a ‘special stigma’ attaches to torture. It has been suggested that the United Kingdom
wanted to reaffirm the relative intensity of pain and suffering notion, presumably to pre-
serve the perceived benefits of the decision in Ireland v United Kingdom.* This proposal
was not taken up and Article 1, with its reference to the word ‘severe’, was adopted by the
Working Group prior to the thirty-fifth session of the Commission on Human Rights.

26 Following its finalization by the Working Group of the Commission on Human
Rights the representative of the USSR introduced amendments to the draft resolution*
which proposed the deletion of the word ‘severe’ before ‘pain and suffering’ in the debates
of the Third Committee.”” However, the final text of the Convention retained the notion
of severity as it appeared in the original Swedish draft text.

27 'The 1975 Declaration, the original Swedish draft, the IAPL draft, and the final
text of the Convention all refer to ‘severe pain or suffering, whether physical or mental.
During the drafting Porsugal considered that it would be useful expressly to include a
reference to the use of psychiatry for political purposes in the definition of torture?
and proposed that ‘the abuse of psychiatry with a view to prolonging the confinement
of any person subjected to a measure or penalty involving deprivation of freedom shall
be regarded as torture’ be added to the text of Article 1(1). While this proposal could be
indicative of the types of acts which the delegations considered could in certain instances
constitute mental torture, the criteria as to what constitutes ‘mental pain or suffering’, as
with the concepts of torture or indeed cruel, inhuman or degrading treatment, are un-
clear and were not debated by the Working Group. The German Democratic Republic
stated that the wording could be interpreted in many ways. One delegation felt that the
term ‘mental torture’ was not a clear enough term for the purpose of the criminal law of
States.” The United Kingdom went along with this, arguing that the concept was too am-
biguous for national courts of States to assess, especially when dealing with the motive of

2 E/CN.4/1314 (n 8).

22 Summary by the Secretary-General in Accordance with Resolution 18 (XXXIV) of the Commission on
Human Rights (1979) UN Doc E/CN.4/1314/Add.1.

% Sir Nigel Rodley, “The Definition(s) of Torture in International Law’ (2002) 55 Current Legal
Problems 467.

2 Union of Soviet Socialist Republics: Amendments to the Annex to the Draft Resolution
Contained in Document A/C.3/39/1L.40 (1984) UN Doc A/C.3/39/L.63 and Union of Soviet Socialist
Republics: Amendments to the Annex to the Draft Resolution Contained in Document A/C.3/39/L.40*
(1984) UN Doc A/C.3/39/L.64.

» Report of the Third Committee, thirty-ninth Session (1984) UN Doc A/39/708.

¢ Portugal drew attention to the fact that this question was being debated by certain international bodies,
most notably the Parliamentary Assembly of the Council of Europe which referred explicitly to this question
in recommendation 818 (1977) concerning the situation of the mentally ill.

¥ Report of the Commission on Human Rights on its thirty-fifth Session (1979) UN Doc E/CN.4/1347
(1979) UN Doc E/CN.4/WG.1/WP2, 39.
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discrimination.?® They expressed concern that in certain aspects the definition of Article
1 of the draft Convention was rather loose and susceptible to subjective interpretation,
highlighting in particular that it would be difficult for courts to assess the concept of
mental suffering, particularly when linked to a motive such as discrimination.

28 Regarding situations where no physical or mental pain or suffering is apparent in the
complainant, Barbados proposed that the Commission consider expanding the definition
of torture to include the use of more sophisticated weapons such as ‘truth drugs’ where no
physical or mental suffering is apparent in the complainant.”’

29 'The above conduct is prohibited when it ‘is intentionally inflicted on a person’. This
seems to imply the exclusion of negligent conduct from the application of Article 1. However,
no reference was made to the question as to when a particular conduct ceases to be considered
purely negligent in the drafting history. The United States expressed dissatisfaction with this
term, preferring ‘deliberate’ and ‘malicious’ over ‘intentional’. They proposed that Article
1(1) read ‘for the purposes of the present convention, the offence of torture includes any act
by which extremely severe pain or suffering, whether physical or mental, is deliberately and
maliciously inflicted on a person by or with the consent or acquiescence of a public official’.°
The concept of acquiescence of a public official rather than ‘instigation by’ was proposed in
order that it be made clear that the public official has a clear duty to act to prevent torture.
No other State commented on this point and it elicited no serious discussion by the Working
Group. The US proposal was not adopted. Neither was a UK proposal that the pain not only
be intentionally, but also ‘systematically’ inflicted.?' It appears that the drafters of the present
Convention considered the phrase ‘severe pain’ sufficient to convey the idea that only acts of
a certain gravity be considered to constitute torture and that it was not considered necessary
that the pain be inflicted systematically. It follows that even single, isolated acts can be con-
sidered to constitute torture.

30 The conduct must be carried out for the purpose of achieving a specific result.
Article 1(1) contains a non-exhaustive list of objectives, leaving room to qualify action as
torture if it is applied with a different objective than that stated. Burgers and Danelius®*
note that the words ‘such purposes as ...” mean that other objectives than those named
must indeed have something in common with the objectives mentioned, ie the existence
of some—even remote—connection with the interests or policies of the State and its or-
gans. This is supported by the objective of the Convention as it appears in the fravaux
préparatoires and the preamble, ie the bringing to an end of torture by or under the re-
sponsibility of public authorities.

31 Regarding the purposes for which torture was used, while some States supported a
reference to it in Article 1, others stated that it should be deleted as too restrictive.>* The
legislative history indicates that the list of purposes is meant to be ‘indicative’ rather than
‘all-inclusive’.?* The United Kingdom made the point that greater precision would have

2 Report of the Secretary-General (1984) UN Doc A/39/499, para 19.

2 E/CN.4/1314/Add.1 (n 22) para 24.

3 E/CN.4/1314 (n 8) para 27. See also Ahcene Boulesbaa, 7he UN Convention on Torture and the Prospects

for Enforcement (Martinus Nijhoff 1999) 20.

31 E/CN.4/1314/Add.1 (n 22).

2 Herman Burgers and Hans Danelius, 7he United Nations Convention against Torture: A Handbook on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Martinus Nijhoff
1988) 119.

3 Report of the Informal Working Group to the Commission (1978) UN Doc E/CN.4/L.1400.

3 E/CN.4/1314/Add.1 (n 22) para 2. See also Boulesbaa (n 30) 21.
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been achieved if the purposes were listed rather than exemplified in Article 1(1) while the
Swiss delegation doubted that an exhaustive list would cover infliction of pain or suffering
as a result of medical or scientific experimentation not required by the state of health of
the individual. They therefore proposed that the following language be inserted after the
first sentence of Article 1(1): ‘Tt also means medical or scientific experiments that are not
justified by a person’s state of health and serve no therapeutic purpose.’ This would have
been consistent with the CCPR and its travaux préparatoires but was not included in the
final text. France, in its written comments on Article 1, was adamant that torture should
not be defined in terms of the status and motives of the perpetrators of acts of torture
owing to the fact that this reference might afford States parties a means of evading their
commitment to prevent or punish all acts of torture regardless of the identity and goals
of the perpetrators.®® The Netherlands were also of the opinion that the list of purposes
mentioned in Article 1(1) was illustrative, rather than exhaustive.?”

32 The same issue came up again at the thirty-fifth session of the Commission on
Human Rights. During the 1979 Working Group there had been considerable discus-
sion as to whether Article 1 should specify the purposes for which acts of torture might
be perpetrated. Some delegates suggested that it would be unduly restrictive to specify
any purposes at all; others indicated that the list of purposes was not an exhaustive one.*®
Several proposals were made for extending the list and general agreement was reached to
include as torture such acts as inflict severe pain and suffering for any reason based on
discrimination of any kind.** The United Kingdom expressed concern about including the
phrase ‘or for any reason based on discrimination of any kind” as it did not see the need
to isolate this particular motivation and felt that it did not have the necessary degree of
precision for a criminal offence. It requested that the following statement be included in
the Group’s report:

The United Kingdom shares the concern to eliminate all forms of torture, including any motivated
by discrimination. The United Kingdom is doubtful of the need to isolate this particular motiv-
ation and in practical terms the United Kingdom thinks that there will in any case be difficulties in
doing so with the necessary degree of precision for a criminal offence.

During the consideration of the Convention by the General Assembly for its adoption
in 1984 the United States expressed its view that Article 1 should be understood to apply
to both specific purposes mentioned in the definition, and to purposes or motives regard-
less of whether or not they were mentioned in Article 1.4! This proposal was reminiscent
of similar proposals made during the drafting of the 1975 Declaration for the inclusion of
‘or for any other purpose’ after the words ‘or other persons’.*? The United Kingdom made
a further proposal to include in the definition the phenomenon of ‘gratuitous torture’.*
Finally Portugal sought to add to the non-exhaustive list, the use of psychiatry ‘for the
purpose of prolonging the confinement of any person subjected to a measure or penalty
involving deprivation of freedom’.* It was also agreed that coercion should be included
amongst the purposes listed in order to broaden their scope.®

% E/CN.4/1314 (n 8) 9, para 37. % ibid 6, para 31. 37 AI139/499 (n 28).

3% E/CN.4/L.1470 (n 7) 5, para 19. 3 ibid. 4 ibid 5, para 27.

41 A/39/499 (n 28) 21. 42 A/CONES6/10 (n 19) 40. See also Boulesbaa (n 30) 22, n 73.
4 E/CN.4/1984/SR.33 (n 16) 8, para 25. # E/CN.4/1314 (n 8) 7, para 34.

4 Burgers and Danelius (n 32) 119.
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33 'The language of the draft Swedish text“ upon which the Working Group based the
main part of its discussions refers to torture inflicted ‘by or at the instigation of a public
official . 'There was a lengthy discussion but no agreement on the definition of ‘public
official’ by the Working Group. It was suggested that torture inflicted by persons other
than public officials be included in the text of the Convention.?” At the same time some
speakers pointed out that the act of torture committed by a public official was different
in nature from, and inherently more serious than, that inflicted by a private person, and
that the elimination of the former category of torture should be the main target of the
Convention.

34 During the discussion on the Convention in 1978 in the Third Committee of the
General Assembly the French delegation proposed that private individuals be mentioned
in Article 1. The Director of the UN’s Division of Human Rights intervened in favour of
the proposal and pointed out that some States provided information on methods of tor-
ture and that perhaps States should give more consideration to the point.*

35 In their written comments, some Governments submitted alternative text pro-
posals. Austria proposed that the concept could be expanded to include ‘persons acting
in an official capacity’.”” The United Kingdom proposed to insert ‘or any other agent of
the state’ after public official to add clarity to the definition.”® Both the United States and
the Federal Republic of Germany proposed that the term ‘public official” be defined.’!
The FRG’s proposal covered a wide range of cases and extended to individuals outside the
Government. In particular they felt it should be made clear that public official included
persons who, regardless of legal status, have been assigned public authority by State or-
gans on a permanent basis or in an individual case, but also to persons who, in certain
regions or under particular conditions, actually hold and exercise authority over others
and whose authority is comparable to Government authority or—be it temporarily—has
replaced Government authority or whose authority has been derived from such persons.**
The United States proposed a more elaborate definition of the concept ‘public official’
which sought to clarify the breadth of the concept and to make clear that both civil and
military officials were included, expressing concern that the situation might arise where
any person vested with the exercise of some official power of the State may well have suffi-
cient authority to coerce another individual, and could escape prosecution under national
law because of his public office. They therefore proposed the following language in order
to cover such a scenario:

any public official who a) consents to an act of torture, b) assists, incites, solicits, commands, or
conspires with others to commit torture, or ¢) fails to take appropriate measures to prevent or
suppress torture when such person has knowledge or should have knowledge that torture has or
is being committed and has authority or is in a position to take such measures, also commits the
offence of torture within the meaning of this convention.’

36 Barbados expressed the opinion that the definition be extended to cover acts of pri-
vate individuals in light of the provisions of Articles 7 and 8 of the original Swedish draft.

4 E/CN.4/1285 (n 3). 47 E/CN.4/1314 (n 8) 9, para 43.

4 Summary Record of the seventy-third Meeting of the Third Committee, General Assembly, thirty-third
Session (1978) UN Doc A/C.3/33/SR.73, 2.

# E/CN.4/1314/Add.1 (n 22) para 43. %0 ibid, para 2, § 3. 51 E/CN.4/1314 (n 8).

2 E/CN.4/1314/Add.2 (n 9) 2. See also reference 94 in Boulesbaa (n 30).

53 E/CN.4/1314 (n 8) para 45. This language was intended as a restatement of Art 7 of the Swedish draft
defining the responsibility for committing an offence under the Convention.
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They argued that Article 7 extends the concept of torture to cover the offences of compli-
city, participation, incitement, and attempt, and that since these offences are committed
by private citizens this article was inconsistent with Article 1 which limits the definition
of torture to acts of public officials. In the same way they argued that Article 8, which
deals with offences committed on board ships and aircraft, necessarily referred to acts of
individuals and therefore should be redefined to apply to the offences in Articles 7 and 8
as well as other acts of private individuals.>

37 The draft IAPL Convention had also left room for the interpretation that it be ap-
plied to private individuals. Article IT referred to acts ‘inflicted on a person by or at the
instigation of a public official’. Article III of this draft referred to ‘a person’ (ie rather than
a public official).>® Article III of the draft went on to illustrate the particular instances in
which certain conduct would engender responsibility of a person for torture.’

38 In written comments on the IAPL draft Barbados suggested that the definition
should be extended to cover acts of individual citizens in order to harmonize Article 111
which treats the offences of incitement, participation, attempt, and complicity as acts of
torture. Morocco went on to point out that it was not always easy for a public official to
have ‘reasonable belief” that torture had been committed by one of his subordinates and
that it would also be difficult to prove that such a ‘senior public official’ had ‘reasonable
belief” or even knowledge that torture had been committed since, as far as the police, for
example, were concerned, an interrogation frequently took place in private between the
police officer and the suspect or accused, without witnesses. Furthermore, the legal re-
percussions of the articles seemed to imply a ‘kind of immediate collective responsibility
of public officials, whereas law always decreed the individuality of offences and therefore
of penalties’. According to Morocco, Article II of the draft could give rise to a broad in-
terpretation and lead to a general responsibility of officials, or even of the State, without
even requiring that an investigation be carried out and before a decision on such respon-
sibility is taken. Morocco went on to elaborate its views on State responsibility which
it indicated could not be involved in such a situation because a crime involving torture
committed by the officials of a State could not be attributed to that State except within
the strict framework of the rules of international law governing State responsibility. None
of the bilateral or multilateral international legal assistance agreements made such a ‘hasty
judgement’ concerning State responsibility and it was therefore extremely desirable that
the terms of the article be carefully amended. It should not, as it appeared to do, endorse
a procedure which was as clearly contrary to legal practice as trials by hearsay; on the con-
trary it should insist that a preliminary legal investigation be carried out. It should also
set out clearly the criteria for defining principal guilt and complicity, including (in view
of the spirit of the Article) passive complicity.

39 During its thirty-fifth session some States reiterated that the definition should
not be limited to ‘public official’ and should apply to all individuals under the juris-
diction of a contracting State. It was said that such an approach was preferable because
of the possible incidence of acts of torture committed by those other than public

>4 E/CN.4/1314/Add.4 (n 18) para 9. % E/CN.4/NGO/213 (n 2) Arts 2 and 3.

56 According to Art IIT of the IAPL draft a person is responsible for acts of torture when that person: (a) per-
sonally engages in or participates in such conduct; or (b) assists, incites, solicits, commands, or conspires with
others to commit torture; or (c) being a public official, fails to take appropriate measures to prevent or suppress
torture when such person has knowledge or reasonable belief that torture has been or is being committed and
has authority or is in a position to take such measures.
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officials. Others felt that such acts should be covered by existing or future national
law, and that international action was primarily designed to cover situations where
national action was otherwise least likely. In the end it was generally agreed that the
definition of acts committed by public officials should be expanded to cover acts com-
mitted by, or at the instigation of, or with the acquiescence of a public official or any
other person acting in an official capacity.”” This wording was adopted by the Working
Group in 1980.

40 During General Assembly debates in 1984, Panama expressed dissatisfaction with
the definition of torture, arguing that the language limited the definition and suggesting
that it did not apply to acts of torture committed by individuals, civilian organizations,
or pseudo religious sects.”® Panama and Spain felt that the prohibition should not have
been limited to public officials alone since the purpose of the Convention is to eradicate
any and all activities which result in torture. Spain preferred that the scope be wider and
consistent with the General Assembly’s 1975 Declaration on the Protection of All Persons
from being subjected to Torture.

41 It is hard to say what sanctions are ‘inberent in or incidental to lawful sanctions in a
particular legal system. The Working Group did not provide any criteria on how to make
this determination nor did it define the terms. Even if it had been able to do so this would
have given rise to serious disputes amongst States parties due to the disparity of different
legal systems.

42 The starting point was the 1978 Swedish draft which qualified its application as
being consistent with the UN Standard Minimum Rules for the Treatment of Prisoners
(adopted by the General Assembly in the form of a recommendation and not as inter-
nationally binding legal obligations).>® There was considerable discussion at the Working
Group’s thirty-fourth session on this topic. The United Kingdom, the Federal Republic
of Germany, the German Democratic Republic, Spain, and the United States proposed
the deletion of this reference to the rules as they felt that their inclusion would grant the
rules the character of a legally binding instrument.®

43 In written comments the United Kingdom noted in particular that it was apparent
from the last sentence of paragraph 1 of the original Swedish draft that the Convention
would accept the Standard Minimum Rules as a standard and that therefore the last sen-
tence should be deleted.®! The Federal Republic of Germany also preferred to omit the
reference, arguing that the Standard Minimum Rules were ‘lower ranking regulations
which could be altered by non-legislative means and that could therefore directly modify
the contents of the convention’.®> The German Democratic Republic recalled that the
reference had not been common practice with the United Nations in the past and that
such a reference would make the Standard Minimum Rules ‘an essential criterion in a
binding international instrument, thereby depriving them of their recommendatory na-
ture’. The Spanish delegation noted that they sought the deletion of the reference as it was
‘not only unnecessary (bearing in mind the concept being described) but also because the

7 E/CN.4/L.1470 (n 7) 4, § 17.

>8 Report of the Secretary General (1984) UN Doc A/39/499/Add.1, para 14.

% ECOSOC, ‘Standard Minimum Rules for the Treatment of Prisoners’ of 30 August 1955, on 31 July
1957, arts 31-34.

6 Report of the Commission on Human Rights on its thirty-fourth Session (1978) UN Doc E/CN.4/
1292, para 31.

1 E/CN.4/1314/Add.1 (n 22). ¢ E/CN.4/1314/Add.2 (n 9).
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rules constitute a “recommendation” to the Government and, for technical legal reasons,
it is inadmissible to bring them into a convention which, as an international treaty, gives
rise to legal obligations among States Parties’. In addition the Swiss delegation noted that
the Standard Minimum Rules were not rules of positive law and that it would therefore
be appropriate to limit further the number of possible exceptions.®> There was a Danish
proposal to amend the reference to “... to the extent consistent with international rules
for the treatment of persons deprived of their liberty’.

44 This question provoked serious concern in the Working Group’s thirty-fifth ses-
sion. Some felt the reference to the Standard Minimum Rules should be reintroduced.
Others suggested the inclusion of a reference to ‘existing international standards’ or using
some other formulation in order to ensure that certain existing or future ‘lawful sanctions’
did not frustrate the spirit of the Convention. It was argued that the rules were limited
in scope in that they dealt only with punishment relating to matters of prison discipline
and that they lacked legally enforceable status in international law. One representative
pointed out that the Standard Minimum Rules did not cover treatment during the period
preceding actual trial and sentencing after which the detained person was designated a
‘prisoner’.%

45 Certain States argued that while the Convention was intended to strengthen the
already existing prohibition of torture in international law, it was not intended to lead
to reform of the system of penal sanctions in different States and thac, if that had been
the intention, the Convention would have been unacceptable to a number of countries.
Certain Islamic States for example did not want to be party to an instrument which
deemed the imposition of certain corporal punishments under Shari’a to be a breach of
the Convention.® It was also in the interest of these States that ‘lawful’ refer to national
and not international law.

46 On the other hand there were those States who thought that this was too far
reaching an exception since it might be interpreted so as to allow States to practise
methods which would normally be regarded as torture, by making them lawful sanctions
under its own legal system.®® This ambiguity could mean for instance that the amputa-
tion of a hand for theft in certain Arab States following traditions of Islamic law would
be lawful in one country but not in others. Many States argued for clarification whilst
feeling it important to retain the clause in order to stop encroachment into national crim-
inal law. They argued that there must be a limit beyond which sanctions provided for by
national law are so cruel as to constitute torture.

47 The clause had already appeared in the 1975 Declaration. During the Declaration’s
drafting process a number of participants proposed that it be made clear in the Declaration
that the article would not apply to ‘a penalty or punishment imposed by a judicial tri-
bunal in accordance with law or to a disciplinary administrative action taken under the
provisions of the law and in accordance with the Standards Minimum Rules’.” The ref-
erence to the Standard Minimum Rules was inserted in order to make clear that certain
limits should be set and that particular sanctions could not be imposed. Article 31 of the
Standard Minimum Rules for instance states that ‘corporal punishment, punishment by

% E/CN.4/1314 (n 8). 64 ibid.

¢ See Burgers and Danelius (n 32) 103: ‘several Islamic states sought assurances that the death penalty and
certain forms of punishment prescribed by Islamic law were compatible with the convention.’

 ibid 121. ¢ A/CONES56/10 (n 19) 38, para 293.
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placing in a dark cell, and all cruel inhuman or degrading punishments shall be com-
pletely prohibited as punishments for disciplinary offences’.

48 Article 1 of the original Swedish draft (which was identical to Article 1 of the 1975
Declaration) contained an exception relating to ‘pain or suffering arising only from, in-
herent in or incidental to, lawful sanctions to the extent consistent with the Standard
Minimum Rules’. However, for reasons noted above several delegations objected to the
reference to the Standard Minimum Rules and it was not included in the final text of the
Convention.

49 Article II (c) of the draft submitted by the IAPL suggested alternative wording
‘... save where such conduct is in a proper execution of a lawful sanction not constituting
cruel, inhuman or degrading treatment or punishment’. There were no comments made
on the IAPL proposal.

50 In written comments in 1978 the United States accepted the concept that pain
or suffering ‘arising only from, inherent in or incidental to sanctions lawfully imposed’
should be exempted from the definition of torture, arguing that it would be ‘inappro-
priate and politically unacceptable to use the convention as a means of reaching sanctions
practised by one culture of which another culture may disapprove’.

51 France proposed a clear distinction between penalties affecting the person and
honour of the criminal (peines afflictives et infamantes) which could legitimately be im-
posed as punishment and treatment which by causing violent physical pain or extreme
mental suffering, altering the physical capacity of the victims or making the victim an
object of derision or hatred, tortures the person to whom it is applied. The USSR high-
lighted the need to draw a clear distinction between measures that legitimately applied to
offenders and forms of treatment or punishment which, because of their cruel, inhuman
or particularly degrading nature, cannot be regarded as acceptable.

52 While the United States felt that it would be desirable to retain the concept that
sanctions must be lawfully imposed in order to be exempted from the definition of tor-
ture, they suggested that language should be added to make the defence that a sanc-
tion was ‘lawfully imposed’ inapplicable when it was ‘imposed in flagrant disregard
of accepted international standards’. The United States went on to elaborate that the
negotiating history should show that ‘such standards are presently embodied in article II
of the Universal Declaration of Human Rights and Article 75(4) of Protocol I to the 1949
Geneva Conventions (although such standards are subject to amendments over time)’.

53 During the discussion in the 1979 Working Group some representatives made the
point that the limitation clause relating to ‘pain or suffering arising only from, inherent
in or incidental to lawful sanctions’ should have been deleted as too broadly worded.
Several delegates stated that it was desirable to refer to ‘existing international standards’
or to use some other formulation in order to ensure that certain existing or future ‘lawful
sanctions’ did not frustrate the spirit of the international Convention. However, it was
widely agreed that, in the absence of specific existing international standards, it was not
advisable to refer to universally acceptable principles.®” As no agreement was possible on
reference to accepted international standards, the adopted text removed the reference to
the Standard Minimum Rules while maintaining a general exception for pain and suf-
fering resulting from lawful sanctions.

% E/CN.4/1314 (n 8). ® E/CN.4/L.1470 (n 7) para 21.
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54 'This outcome was clearly the result of a compromise between two opposing views.
During the fortieth session of the Commission the United Kingdom voiced concern
over the lawful sanctions clause, arguing that in order to prevent the provisions of the
Convention from being bypassed, it should not exclude pain and suffering deriving from
the use of lawful sanctions. Uruguay expressed serious misgivings in relation to Article 1
and in particular to the lawful sanctions clause, asking ‘how can sanctions which might
cause pain or suffering be considered lawful?””® The Observer for Norway voiced that his
delegation would have preferred to have seen the omission of the exemption for lawful
sanctions.”! Canada also complained about the exclusion of pain or suffering arising only
from, inherent in or incidental to lawful sanctions.”? While accepting the wording of
Article 1(1) as a compromise, Belgium voiced concern over the notion of ‘lawful sanc-
tion’, arguing that it was imprecise and thus constituted an even broader ‘escape clause’
than had Article 1 of the 1975 Declaration. In their written comments the Netherlands
(‘the word “lawful” must be understood as referring to compatibility with both national
and international law’), the United Kingdom (it should be understood that any such
sanctions must be lawful under international as well as national law’), Italy (‘perplexed by
the definition contained in Article 1(1), above all in relation to “lawful sanctions” which
in any case must be understood as referring also to international law’) and the United
States (‘lawful sanctions ... must be understood to mean sanctions which are “lawful”
under both national and international law’) took the view that the expression must be
interpreted as reflecting commonly accepted international legal standards.”

55 'The result was that certain Islamic States were now offered an opening to be party
to this instrument. The Working Group did not include the same exception in Article
16. During the 1981 Working Group it was suggested that a provision similar to the last
sentence of paragraph 1 of Article 1 should be inserted in Article 16, in order to exclude
from the scope of Article 16 suffering arising only from lawful sanctions, as had been
done in the definition of torture in Article 1 of the draft Convention. That suggestion
was opposed by several members who pointed out that the purpose of Article 16 was to
prohibit the existence of cruel, inhuman or degrading treatment and punishment, not
to legalize it by having such treatment incorporated into law. The reply elicited by that
interpretation of the suggestion was that the last sentence in paragraph 1 of Article 1 did
not admit the legalization of torture. Attention was also drawn to the distinction between
the legal connotations of the concepts of ‘punishment’ and ‘lawful sanctions’. It has been
pointed out that punishment on the basis of Shari’a law could now be in conflict with
Article 16 of the Convention.”*

56 'The so called ‘saving clause’ in Article 1(2) outlines that the definition does not
affect the protection which can be derived from other international instruments from
national legislation of wider application. At the same time other international instru-
ments or national law can never restrict the protection which individuals enjoy under the
Convention. This clause was first proposed by Sweden as a draft Article 1(3) at the pre-
sessional discussions at the thirty-fourth session with different wording: °... this Article is

70 E/CN.4/1984/SR.33 (n 16) 10.

7! Summary Records of the thirty-fourth Meeting of the Commission on Human Rights (1984) UN Doc
E/CN.4/1984/SR.34, 17, para 104.

7> E/CN.4/1984/72 (n 14).

73 See A/39/499 (n 28), 3 (Belgium), 11 (Italy), 13 (Netherlands), 19 (UK), 21 (US).

74 Burgers and Danelius (n 32) 46-47.
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without prejudice to any international instrument or national legislation which does or
may establish wider prohibitions.”

57 The revised Swedish text of Article 1(3) which read ... this Article is without
prejudice to any international instrument or national legislation which does or may con-
tain provisions of wider application relating to the subject matter of this Convention’
was adopted by consensus and later considered by the 1981 Working Group where the
wording ‘national legislation’ was changed to ‘national law’ to make it consistent with
Article 16(2).

58 However, as adopted by the Commission during its thirty-seventh session in 1981,
Article 1(2) read:

... this Article is without prejudice to any international instrument or national law which does or
may contain provisions of wider application.

59 There was no further debate on the paragraph at the thirty-eighth Working Group
session as it appears in the annex and contains ‘national legislation’ instead of ‘national
law’. Boulesbaa has suggested that this may have been a mistake as it appears there had
been a deliberate attempt to bring the paragraph into line with Article 16(2).

2.3 Reservations, Declarations, and Understandings

60 Some Governments made reservations relating to the definition of torture in
Article 1.7 Botswana considered itself bound by Article 1 only to the extent that ‘torture’
means the ‘torture and inhuman or degrading punishment or other treatment prohibited
by Section 7 of the Constitution of the Republic of Botswana'. A similar reservation,
limiting the Convention’s definition of torture to the definition enshrined in national
legislation, was made by F7ji and Thailand.” The Lao Peoples Democratic Republic noted
that the term ‘torture’, as in Article 1, ‘means torture as defined in both national law and
international law.””® Qatar even made a reservation aimed at ruling out ‘any interpretation
of the provisions of the Convention that is incompatible with the precepts of Islamic law
and the Islamic religion'—a very general reservation, which Qazar partly withdrew, how-
ever ‘keeping in effect a limited general reservation within the framework of Articles 1
and 16 of the Convention’.”” The United Arab Emirates issued a controversial declaration
regarding its understanding of lawful sanctions, which was strongly rejected by many
European States.®

61 The United States ratified the CAT only subject to a number of ‘understandings’
as previously advised by the Senate.®! A considerable number of these ‘understandings’,
some of which go beyond a mere declaration of interpretation and, in fact, amount to a

7> CHR/XXXV/Items 10 and 11/WP.2, cited in E/CN.4/L.1470 (n 7) para 16 and Burgers and Danelius
(n 32) 43.

76 For a list of declarations and reservations see below Appendices A3 and A4.

77 Reservation upon ratification by Fiji (14 March 2016); Declaration upon accession by Thailand (2
October 2007).

78 Declaration upon ratification by Lao People’s Democratic Republic (26 September 2012).

7 Qatar partially withdrew its general reservation on 14 March 2000.

80 Declaration upon accession (19 July 2012). This declaration is discussed in detail below in sub-section 3.3
below. Austria, Belgium, Czech Republic, Finland, Ireland, Netherlands, Norway, Poland, Portugal, Romania,
Sweden, and Switzerland objected to this declaration.

81 See below Appendix A4
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reservation, are related to the definition of torture in Article 1. For example, the United
States ‘understands’ that

in order to constitute torture, an act must be specifically intended to inflict severe physical or
mental pain or suffering and that mental pain or suffering refers to prolonged mental harm
caused by or resulting from (1) the intentional infliction or threatened infliction of severe phys-
ical pain or suffering; (2) the administration or application, or threatened administration or ap-
plication, of mind altering substances or other procedures calculated to disrupt profoundly the
senses or the personality; (3) the threat of imminent death; or (4) the threat that another person
will imminently be subjected to death, severe physical pain or suffering, or the administration
or application of mind altering substances or other procedures calculated to disrupt profoundly
the senses or personality.®?

Furthermore, it understands the definition of torture ‘is intended to apply only to
acts directed against persons in the offender’s custody or physical control’, that the
term ‘acquiescence’ requires that ‘the public official, prior to the activity constituting
torture, have awareness of such activity and thereafter breach his legal responsibility
to intervene to prevent such activity’, and that ‘non-compliance with applicable legal
procedural standards does not per se constitute torture’.®? In response to these not-
able limitations on the scope of the definition, the Committee recommended that
the United States enact a federal crime of torture in terms consistent with Article 1
and withdraw such reservations, interpretations, and understandings relating to the
Convention.?

62 A number of predominantly European Governments rightly objected to these
far-reaching reservations: Denmark, Norway and Sweden objected to the reservation of
Botswana as being incompatible with the object and purpose of the CAT; Portugal, Italy,
Peru and Latvia objected to the reservation by Fiji with the same line of argumenta-
tion; Norway objected to the ‘declaration’ by Lao People’s Democratic Republic and
Sweden objected to Thailand’s ‘declaration’, underlining that ‘it is unclear to what ex-
tent the Kingdom of Thailand considers itself bound by the obligations of the treaty.’
Finland, France, Germany, Luxembourg, the Netherlands, Norway, Spain and Sweden
objected to the general reservation by Qatar. With respect to the US ‘understandings’,
the Government of Sweden expressed the view that they ‘do not relieve the United States
of America as a party to the Convention from the responsibility to fulfil the obligations
undertaken therein’. The Government of the Netherlands considered some ‘understand-
ings’ as insufficiently clear, while others appeared to ‘restrict the scope of the definition
of torture’ or ‘diminish the continuous responsibility of public officials for behaviour of
their subordinates’.%> The Committee recommended in its Concluding Observations to
the US, that ‘it should give further consideration to withdrawing its interpretative under-
standings and reservations’,% especially making sure that ‘acts of psychological torture are

not qualified as “prolonged mental harm”’.%

82 Understandings by the United States of America upon ratification (21 October 1994).
8 ibid.

84 CAT, ‘Report of the Committee Against Torture’ (2000) UN Doc A/55/44, para 180(a).
8 See below Appendix A4.

86 CAT, ‘Concluding Observations: USA’ (2014) UN Doc CAT/C/USA/CO/3-5, para 9.
87 ibid.
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3. Issues of Interpretation

3.1 The Definition of Torture

63 According to Article 1(1), the term ‘torture’ means ‘any act by which severe pain or
suffering’ is intentionally inflicted on a person for a specific purpose. The different elem-
ents of torture—conduct, infliction of severe pain and suffering, intention, purpose, the
involvement of a public official, as well as powerlessness as an important distinguishing
criterion—shall be discussed subsequently.

64 There isa clear understanding, underlined by the Committee as well as the UNSRT,
that the definition of torture is not only to apply to interrogation settings, but also to
areas like gender-based violence, abuses in healthcare, etc.’® Both in the Concluding
Observations, as well as in in the individual complaints procedure, the Committee has
outlined which acts or omissions may amount to torture and how the different elements
are to be interpreted.

3.1.1 Conduct

65 Whereas Article I of the IAPL draft refers to ‘any conduct’, Article 1 CAT is based
in this respect on Article 1 of the Declaration and the Swedish draft which use the term
‘act’ which might give rise to a more narrow interpretation excluding omissions. Nothing
in the zravaux préparatoires indicates, however, that the drafters had in mind such a narrow
interpretation that would exclude a conduct which intentionally deprives detainees of
food, water and medical treatment from the definition of torture.

66 Already in the Greek case, which was one of the main sources of inspiration for
Article 1 CAT, the European Commission on Human Rights had held that ‘the failure
of the Government of Greece to provide food, water, heating in winter, proper washing
facilities, clothing, medical and dental care to prisoners constitutes an “act” of torture
in violation of article 3 of the ECHR’.* Since States have a legal duty arising from
various human rights to provide detainees with adequate food, water, medical care,
clothing, etc., it would indeed, as Boulesbaa suggested, be ‘absurd to conclude that the
prohibition of torture in the context of Article 1 does not extend to conduct by way of
omission’.”” The Committee has equally clarified that States are responsible for both,

acts and omissions.”!

3.1.2 Infliction of Severe Pain and Suffering

3.1.2.1 Severity as a Distinguishing Element between Torture and Ill-Treatment?

67 Torture is a particularly grave human rights violation. During the drafting of
Article 1, it was, therefore, generally agreed that only conduct which causes severe pain
or suffering, whether physical or mental, can amount to torture. Otherwise this term
would be used in an inflationary manner. The word ‘severe’ can be found in the 1975

8 CAT, ‘General Comment No 2 on the Implementation of Article 2 by States Parties’ (2008) UN Doc
CAT/C/GC/2, para 18; SRT (Nowak) ‘Report of the Special Rapporteur on Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment’ (2008) UN Doc A/HRC/7/3, para 68; SRT (Mendez) ‘Report of the
Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’ (2013)
UN Doc A/HRC/22/53, para 81.

8 Opinion of the Commission of 5 November 1969 in the Greek Case (1969) XII Yearbook, 461.

% Boulesbaa (n 30) 14ff. See also Burgers and Danelius (n 32) 118; Chris Ingelse, 7he UN Committee
against Torture: An Assessment (Kluwer Law International 2001) 208.

o1 CAT/C/GC/2 (n 88) para 15.
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Declaration, in the Swedish and IAPL drafts. Only the USSR proposed in the General
Assembly to delete the word ‘severe’, but no convincing reasons were provided for this
surprising amendment. On the other hand, the US and UK Governments wished even
to strengthen the required intensity of the pain or suffering by adding the word ‘ex-
tremely’ before ‘severe’. Finally, the Swiss Government advocated that no distinction
should be made between torture and inhuman treatment as to the respective severity of
the suffering.”

68 These differences of opinion, at least to some extent, are also reflected in the ap-
proaches between the European Commission and Court of Human Rights. In the Greek
case, the Commission took the position that the severity of pain or suffering distinguishes
inhuman treatment (including torture) from other (including degrading) treatment,
whereas the purpose of such conduct constitutes the decisive distinguishing criteria be-
tween torture and inhuman treatment.” On the basis of this definition, the Commission
had no problems in qualifying the five combined ‘deep interrogation techniques which
had been used by British security forces against suspected terrorists in Northern Ireland
(wall-standing in a ‘stress position’, hooding, subjection to noise, deprivation of sleep,
food, and drink for long periods of time) as torture.”

69 The UK and US position, on the other hand, seems to be inspired by the more cau-
tious approach of the ECtHR in the Northern Ireland case. In its well-known judgment
of 18 January 1978, the Court held:”

In order to determine whether the five techniques should also be qualified as torture, the Court
must have regard to the distinction, embodied in Article 3, between this notion and that of in-
human or degrading treatment. In the Court’s view, this distinction derives principally from a
difference in the intensity of the suffering inflicted ... Although the five techniques, as applied in
combination, undoubtedly amounted to inhuman and degrading treatment, although their object
was the extraction of confessions, the naming of others and/or information and although they were
used systematically, they did not occasion suffering of the particular intensity and cruelty implied
by the word torture as so understood.

In other words, the Court arrived at the conclusion that the severity and intensity of
the suffering (and not the specific purpose as assumed by the Commission) was the de-
cisive criterion for distinguishing torture, to which a ‘special stigma’ is attached (‘delib-
erate inhuman treatment causing very serious and cruel suffering’), from other forms of
inhuman or degrading treatment.

92 E/CN.4/1314 (n 8) paras 23, 36; see also E/CN.4/1314/Add.1 (n 22), para 2.

% Opinion of the Commission of 5 November 1969 in the Greek Case (1969) (n 89) 186: ‘It is plain that
there may be treatment to which all these descriptions apply, for all torture must be inhuman and degrading
treatment, and inhuman treatment also degrading. The notion of inhuman treatment covers at least such
treatment as deliberately causes severe suffering, mental or physical, which, in the particular situation, is un-
justifiable. The word “torture” is often used to describe inhuman treatment, which has a purpose, such as the
obtaining of information or confessions, or the infliction of punishment, and it is generally an aggravated form
of inhuman treatment.’

9% Report of the Commission of 25 January 1976, ECHR Ser B, No 23-1, 410. This jurisprudence
was also not revised in the Court’s 2018 ruling on this matter: lreland v United Kingdom App no 5310/71
(ECtHR, 20 March 2018). Consequently, the ruling was strongly criticized, eg by Amnesty International,
‘UK/Ireland: Hooded Men Torture Ruling Is “Very Disappointing”’ (20 March 2018) <https://www.am-
nesty.org/en/latest/news/2018/03/uk-ireland-hooded-men-torture-ruling-is-very-disappointing/> accessed 21
March 2018.

% [Ireland v United Kingdom App no 5310/71 (ECtHR, 18 January 1978) para 167. See the dissenting
opinion of Matscher.
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70 In its reasoning, the Court has also made reference to the last sentence of Article
1 of the 1975 Declaration, according to which torture constitutes an ‘aggravated’ and
deliberate form of cruel, inhuman or degrading treatment. During the drafting of Article
1 CAT, this sentence had been deleted. Similarly, the UK and US proposals to qualify
the intensity as ‘extremely severe pain or suffering’ was defeated. This indicates that the
UN wished to follow more the approach of the European Commission than that of
the ECtHR which, moreover, had been subjected to criticism in the public and legal
literature.”

71 The fact that the UN definition of torture seems to be based on the approach
of the European Commission has another important consequence: the distinction be-
tween justifiable and non-justifiable treatment causing severe suffering. According to the
Commission, inhuman treatment covers at least such ‘treatment as deliberately causes se-
vere suffering, mental or physical, which in the particular situation is unjustifiable’.”” In
other words, there may be some purposes of deliberately causing severe suffering which
might nevertheless be justified and, therefore, do not constitute inhuman treatment. One
might think of justified use of force by the police in the exercise of law enforcement pol-
icies (lawful arrest of a person suspected of having committed a crime, preventing a person
lawfully detained from escaping, quelling a riot or insurrection, dissolution of a violent
demonstration, defending a person against crime and unlawful violence, etc)”® and of the
military in the case of armed conflict. Whether such use of force can be justified or must
be qualified as inhuman treatment depends on the particular circumstances of a given situ-
ation to which the principle of proportionality needs to be applied.” If severe pain or suf-
fering is intentionally caused, however, by any of the purposes listed in Article 1 CAT, no
justification and, consequently, no proportionality test seems to be permitted. This line of
thinking also confirms that victims of torture are persons who are under the factual power
of control of the person inflicting the pain or suffering and therefore in a particularly vul-
nerable situation.'® Finally, this approach might shed some light on the understanding of
the ‘lawful sanctions clause” in Article 1.'!

% See eg RJ Spjut, “Torture under the European Convention on Human Rights’ (1979) 73 AJIL 267;
Manfred Nowak, “What Practices Constitute Torture? US and UN Standards’ (2006) 28 HRQ 809; Manfred
Nowak, ‘Challenges to the Absolute Nature of the Prohibition of Torture and Ill-Treatment (2005) 23
NQHR 674.

97" See the Opinion of the Commission of 5 November 1969 in the Greek Case (1969) XII Yearbook 186.

% European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by
Protocols Nos 11 and 14, 1950 (ECHR). See eg the list of purposes in Art 2(2) which might even justify lethal
use of force by the police. See Sir Nigel Rodley, 7he Treatment of Prisoners Under International Law (Oxford
University Press 1999) 84 according to whom ‘the direct benefit of the recipient’ seems to be the only legitimate
objective of intentionally inflicting severe pain or suffering on a person. On the discussion about the justifi-
ability and proportionality in relation to inhuman and degrading treatment in reaction to the Commission’s
holding in the Greek Case see eg AL, Report on Torture (Al 1975) 35 et seq; Rodley, “The Treatment of Prisoners’
(n 98) 78 et seq; Malcolm D Evans, ‘Getting to Grips with Torture’ (2002) 51 ICLQ 365. See also Nowak,
‘Challenges to the Absolute Nature’ (n 96) 674. See also SRT (Nowak) ‘Report of the Special Rapporteur on
the Question of Torture’ (2005) UN Doc E/CN.4/2006/6.

9 SRT (Nowak) ‘Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment’ (2010) UN Doc A/HRC/13/39, para 60; SRT (Nowak) ‘Report of the Special
Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (2010) UN Doc
A/HRC/13/39/Add.5, para 188; SRT (Melzer) ‘Report of the Special Rapporteur on Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment’ (2017) UN Doc A/72/178, paras 41-45 with reference to
relevant ECtHR jurisprudence.

100 See below 3.1.5. 101 See below 3.3.
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72 It follows that the severity of pain or suffering, although constituting an essential
element of the definition of torture, is not a criterion distinguishing torture from cruel and in-
human treatment.'** In principle, every form of cruel and inhuman treatment (including
torture) requires the infliction of severe pain or suffering. Only in the case of particularly
humiliating treatment might the infliction of non-severe pain or suffering reach the level
of degrading treatment or punishment in violation of Article 16.'° Whether or not cruel
or inhuman treatment can also be qualified as torture depends on the fulfilment of the
other definition requirements in Article 1, above all whether inhuman treatment was
used for any of the purposes spelt out therein.

73 The practice of the Committee partly, but not consistently confirmed the inter-
pretation that severity is not the decisive criterion when it comes to distinguishing be-
tween torture and other forms of ill-treatment, but that the purpose and intention are
relevant when undertaking this legal qualification.!” In the individual complaints pro-
cedure, when finding a case of torture in accordance with the definition of Article 1, the
Committee mostly does not explain exactly how it comes to the conclusion that each of
the elements is fulfilled.®> But it often seems to make sure, that it establishes that one of
the purposes in line Article 1 is fulfilled.!% For example, in Patrice Gahungu v. Burundi,
the Committee concluded, that the treatment inflicted was ‘probably aimed at forcing a
confession from him’'"” and without any additional analysis found torture in accordance
with Article 1.

74 'The examination of the reports submitted by Israel also provides for a good basis
in assessing the Committee’s approach to the definition of torture under Article 1, as
well as the distinguishing elements between the definition of torture under Article 1 and
cruel, inhuman, or degrading treatment under Article 16."% In 1987, the Government
of Israel had appointed the Landau Commission of Inquiry, headed by former Supreme
Court President, Justice Moshe Landau, to examine the General Security Service’s (GSS)
methods of interrogation of terrorist suspects. The Landau Commission’s guidelines on
interrogation, which were adopted by the Israeli authorities, determined that in dealing
with dangerous terrorists who represent a grave threat to the State of Israel and its citi-
zens, the use of a moderate degree of pressure, including physical pressure, in order to
obtain crucial information, was unavoidable under certain circumstances.'” To ensure
that disproportionate pressure was not used, the Landau Commission identified several

192 See also Rodley, “The Definition(s) of Torture’ (n 23) 491: ‘So I maintain my preference for suppressing
the element of aggravation in the understanding of the notion of torture’; Evans (n 98) 365-83: “Why not
abandon all thoughts of a “vertical model” and replace it with a “horizontal model”, in which “torture” and
“inhuman” and “degrading” treatment all stand alongside each other.” On the distinction between torture and
CIDT, see SRT (Nowak) E/CN.4/2006/6. See also Nowak, ‘Challenges to the Absolute Nature’ (n 96) 674.

103 See below Art 16.

104 A/HRC/13/39 (n 99) para 60; A/72/178 (n 99) para 31; Nowak, “What Practices Constitute Torture?’
(n 96).

195 See eg Déogratias Niyonzima v Burundi, No 514/2012, UN Doc CAT/C/53/D/514/2012, 21 November
2014; HB v Algeria, No 494/2012, UN Doc CAT/C/55/D/494/2012, 6 August 2015, para 6.2.

106 eg Patrice Gahungu v Burundi, No 522/2012, UN Doc CAT/C/55/D/522/2012, 10 August 2015, paras
7.2,7.3; HB v Algeria, No 494/2012 (n 105) para 6.2; EN v Burundi, No 578/2013, UN Doc CAT/C/56/D/
578/2013, 25 November 2015, para 7.2. See also below 3.1.4.

7" Patrice Gahungu v Burundi, No 522/2012 (n 106) para 7.2.

198 See also Rodley, “The Treatment of Prisoners’ (n 98) 83fF; Ingelse (n 90) 226fF.

199 ¢f the revised version of a special report submitted by Israel on 17 February 1997 in accordance with a
request of the Committee, CAT/C/33/Add.2/Rev.1, para 5. See Israel, ‘Consideration of Reports submitted by
States Parties under article 19 of the Convention’ (1997) Doc CAT/C/33/Add.2/Rev.1, para 5.
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measures, such as that the use of specific measures must be weighed against the degree
of anticipated danger, that the physical and psychological means of pressure must be de-
fined and limited in advance by issuing binding directives, and that there must be strict
supervision of the implementation in practice of these directives. In a second section
of its report, the Landau Commission went on to detail precisely the exact forms of
pressure permissible to the GSS interrogators. This section had been kept secret out of
concern that, should the narrow restrictions binding the interrogators be known to the
suspects undergoing questioning, the interrogation would be less effective.!’® Already in
its conclusions and recommendations regarding the initial report of Israel adopted in
April 1994, the Committee considered the ‘moderate physical pressure’ permitted by
the Landau Commission Report as a ‘lawful’ method of interrogation ‘completely un-
acceptable’ as it created ‘conditions leading to the risk of torture or cruel, or inhuman or
degrading treatment or punishment’, and, ‘by retaining in secret the crucial standards of
interrogation to be applied in any case, such secrecy being a further condition leading
inevitably to some cases of ill-treatment’.!!"!

75 In its consideration of the Israeli interrogation practices, the Committee did not
make a clear distinction between torture and other forms of ill-treatment which might be
an indication that it does not consider the severity of pain or suffering a decisive criterion
distinguishing torture from inhuman treatment.''? In light of this analysis, one might con-
clude that the CAT Committee applies a fairly strict interpretation of both torture and other
forms of ill-treatment prohibited by Article 16 CAT, which seems similar to the approach
of the European Commission in the Greek and Northern Ireland cases. Since the other
definition criteria of Article 1 CAT (intention and purpose of extracting information from
a detainee) were clearly met, the Committee found a violation of both Articles 1 and 16.

76 However, in Sergei Kirsanov v Russian Federation, the Committee concluded
that ‘the conditions in which the complainant was detained ... do not appear to have
caused “severe pain and suffering” within the meaning of article 1, paragraph 1, of the
Convention’.'® Subsequently, the Committee, without any other explanation, found
cruel, inhuman or degrading treatment within the meaning of Article 16 and seems to
have reached this conclusion because in its view the severity criterion was not fulfilled.

77 In its General Comment 2 on Article 2, the Committee has recognized that there
may be a difference between torture and other forms of ill-treatment in the severity of
pain and suffering but also that in any case torture does ‘not require proof of impermis-
sible purposes’.!'* This formulation leaves room for interpretation but seems to indicate
that the Committee considers both the severity of pain and suffering as well as the pur-
pose, as distinguishing elements. It thereby

retains the concept of differing thresholds of relative severity as between ‘torture’ and ‘cruel
or inhuman treatment’, but applies the CAT Convention threshold of simple ‘severe pain and

10 CAT/C/33/Add.2/Rev.1, para 10.

1 CAT/C/SR.183 and 184; CAT, ‘Report of the Committee Against Torture’ (1994) UN Doc A/49/44,
para 168.

112 CAT/C/SR.339, para 6. See also the similar conclusions of the UN Special Rapporteur on Torture in
SRT (Rodley) ‘Question of the human rights of all persons subjected to any form of detention or imprison-
ment, in particular: torture and other cruel, inhuman or degrading treatment or punishment’ (1997) UN Doc
E/CN.4/1997/7, para 121.

13 Sergei Kirsanov v Russian Federation, No 478/2011, UN Doc CAT/C/52/D/478/2011, 14 May 2014,
para 11.2.

114 CAT/C/GC/2 (n 88) para 10.
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suffering’ to the definition of torture, and considers that the intensity of pain and suffering ne-

cessary to constitute ‘cruel or inhuman treatment’ must therefore be something substantially less

‘severe’,!1

Consequently, the Committee partly has confirmed in its invidual complaints pro-
cedure, but also in its General Comment, that the distinguishing criterion between
torture and other forms of ill-treatment is purpose, but still has not given up its under-
standing that there is also a difference in the severity of pain or suffering.

78 However, the difference in the severity of pain and suffering the Committee relates
to in its General Comment, should instead rather be interpreted in line with the IACHR’s
analysis, as meaning that, due to endogenous and exogenous factors (eg duration of tor-
ture and other forms of ill-treatment, age, sex, health, context, etc), the physical and
mental consequences of torture and other forms of ill-treatment can vary in intensity for
every person and not in the sense that severity is the distinguishing criterion.''

79 The Human Rights Committee has in the meantime also confirmed purpose as
the main distinguishing criterion between torture and other forms of ill-treatment: as the
CCPR does not contain any definition of the concepts covered by Article 7 CCPR and
as no legal consequences derive from the precise qualification of a particular practice, the
Human Rights Committee has previously stipulated that it does not consider it necessary
to draw sharp distinctions between the various prohibited forms of treatment or punish-
ment.'" Yet, in Giri v Nepal, the Human Rights Committee argued after having stated
that it follows the UNCAT definition of torture, that its ‘general approach is to consider
that the critical distinction between torture on the one hand, and other cruel, inhuman
or degrading treatment or punishment, on the other, will be the presence or otherwise of
a relevant purposive element’.''®

80 The legal opinion that torture and other forms of ill-treatment are to be differ-
entiated by the purpose element and not the level of pain or suffering is also shared by
the UNSRT, as well as by academia and practitioners. There is in the meantime growing
international consensus ‘to establish a common threshold of ‘severe pain and suffering’
for both torture and cruel or inhuman treatment, and to shift emphasis from the intensity
of suffering to its ‘purpose’ and motivation’.'"” Especially psychiatrists and traumatologists
have pointed to evidence suggesting that torture, cruel, inhuman, and degrading treatment
are associated with similar levels of mental pain or suffering and that a differentiation be-
tween the two based on the level of pain is not reasonable.'?

5 Nigel Rodley and Matt Pollard, ‘Criminalisation of Torture: State Obligations under the United Nations
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’ (2006) 2
EHRLR 99.

W6 Lysias Fleury et al v Haiti, Series C No 236 (IACtHR, 23 November 2011) para 73. Also see A/72/178
(n 99) para 28.

17 HRC, General Comment No 20 on Art 7 (1992), para 4.

"8 Giri v Nepal, No 1761/2008, UN Doc CCPR/C/101/D/1761/2008, 27 April 2011, para 7.5.

9" Pau Pérez-Sales, Psychological Torture: Definition, Evaluation and Measurement (Routledge 2017) 6; A/
HRC/13/39 (n 99) para 60; Nowak, “What Practices Constitute Torture?’ (n 96); Nowak, ‘Challenges to the
Absolute Nature’ (n 96).

120° See Metin Basoglu, ‘A Theory- and Evidence Based Approach to the Definition of Torture’ in M Bagoglu
(ed), Torture and its Definition in International Law: An Interdisciplinary Approach (Oxford University Press
2017); Pérez-Sales (n 119) 6, 221. Pérez-Sales (n 119) 6, 261, has underlined: “The distinction between torture
and CIDT on the basis of the amount of pain and physical suffering has no basis: ... this definition reflects the
reality of contemporary torture (as well as torture in the foreseeable future), in which interrogators use more subtle
mechanisms that are not necessarily based on pain or suffering.
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3.1.2.2 Meaning of ‘severe pain and suffering’

81 As defined in the mravaux préperatoires, only conduct which causes severe pain or
suffering, whether physical or mental, can amount to torture. Consequently, any treat-
ment below this threshold, will not constitute torture. In its assessment whether the se-
verity criterion is fulfilled, the Committee usually refers to Article 1 as a whole, and states
that a specific treatment will amount to severe pain or suffering, but does not go into
detail, why and how it came to this conclusion.'” In Alexander Gerasimov v Kazakhstan,
the complainant was inflicted several heavy blows to his kidneys and was threatened with
sexual violence, before he was forced to the floor with his hands tied behind his back.
Afterwards a polypropylene bag was placed over his head with which the complainant was
suffocated until he bled from his nose, ears, and from the abrasions on his face, before he
lost consciousness.'*? The Committee clearly found that ‘this treatment can be character-
ized as severe pain and suffering’'*® and did not add any additional reasoning or analysis.

82 The Committee also found a violation of Article 1 of the Convention in Ntahiraja
v Burundi on two accounts, without specifically explaining that the inflicted treatment
amounted to severe pain and suffering. The Committee concluded torture firstly, because
the complainant was violently beaten during the arrest, as well as heavily abused, hu-
miliated, and threatened with murder during the interrogation. The Committee found
a violation also on a second account the complainant was subjected to humiliations and
punishments, eg by having to remove all his clothes and to sleep handcuffed on a cold
cement floor. Additionally, the treatment was inflicted upon the complainant in a con-
text where he did not have access to a judge for thirty-two days, nor to visits or the pres-
ence of a lawyer or medical care. The Committee concluded that the humiliations and
extreme conditions of detention added to the abuse and the apparent lack of medical
care following these abuses also amount to torture in accordance with article 1 of the
Convention.'?

83 The Committee has also clearly recognized rape and other forms of gender-based
violence as torture. In the case CT and KM v Sweden, the Committee found that rape
committed by public officials constitutes torture, thereby acknowledging the severity of
pain and suffering caused.'®

84 'The Committee has also found that when a complainant was brutally beaten with
blows to the face and buttocks this constitutes a treatment which amounts to torture.!2°
Other torture methods identified for example in the inquiry procedure regarding Mexico
included handcuffing behind the back, blindfolding, deprivation of sleep, food, water
and using the bathroom, mock executions, electric shocks, blows to various parts of the
body, above all the ears, placing of plastic bags over the head and tightened around the
neck to cause a sensation of asphyxiation, and pouring of water containing irritants such
as carbonic acid or chilli powder into the mouth and/or nose while pressure is applied

121 See eg Ramiro Ramirez Martinez et al v Mexico, No 500/2012, UN Doc CAT/C/55/D/500/2012,
4 August 2015.

122 Gerasimov v Kazakhstan, No 433/2010, UN Doc CAT/C/48/D/433/2010, 24 May 2012, paras 2.3, 12.2.

123 ibid, para 12.2.

124 Saidi Ntahbiraja v Burundi, No 575/2013, UN Doc CAT/C/55/D/575/2013, 3 August 2015, para 7.6.

125 CT and KM v Sweden, No 279/2005, UN Doc CAT/C/37/D/279/2005, 17 November 2006,
para 7.5.

126 See eg Ali Ben Salem v Tunisia, No 269/2005, UN Doc CAT/C/39/D/269/2005, 7 November 2007,
para 16.4; Boniface Ntikarahera v Burundi, No 503/2012, UN Doc CAT/C/52/D/503/2012, 12 May 2014,
para 6.2.
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to the victim’s stomach.'” In one prison, the Committee also considered certain pun-
ishments and other forms of ill-treatment, such as handcuffing and shackling for days at
a time, and putting inmates undressed in a freezing, air-conditioned room for days at a
time as torture.'?

85 Under the inquiry procedure with respect to Turkey, the Committee found in
1992, that solitary confinement in so-called ‘coffins’, ie inadequately ventilated cells of
60 by 80 centimetres, without light, where the detainee could only stand or crouch,
constituted ‘a kind of torture’.'? Similarly, disciplinary confinement in punishment cells
in Bolivia of the kind known as ‘e/ bore’ (meaning ‘the can’, being cold and damp cells
measuring 2m by 1.5m, without any beds and sanitation) was, in the Committee’s view,
tantamount to torture as well.'*

86 In all of these cases, the Committee did not separately provide any analysis re-
garding the different elements being fulfilled, but since the Committee found torture,
one may conclude that the treatments outlined were found to cause severe pain or suf-
fering, with the other elements of torture in line with Article 1 being equally fulfilled.

87 The Committee also concluded, without any more detailed analysis, that ‘pro-
longed detention [3.5 months and 1 month], in a ‘temporary confinement ward’ without
bedding or toiletry items, table, toilet, sink, showers seldom allowed and then only with
cold water, no walks outside the cell, insects in the cell, light always being on, and no
ventilation, as well as food once a day ‘do not appear to have caused “severe pain and suf-
fering” within the meaning of article 1.3

88 In the inquiry proceedings on Peru, the Committee found that the prison condi-
tions in the El Callao naval base, where six prominent guerrilla leaders served sentences
between thirty years and life imprisonment in complete solitary confinement, amounted
to torture. The prisoners were kept for twenty-three hours a day in isolation cells which
were totally soundproofed against outside noise. For one hour a day they had the right
to go outside, albeit alone, to a small yard surrounded by high walls. Once a month
they were allowed visits by close family members for half an hour. In the view of the
Committee, this sensorial deprivation and the almost total prohibition of communication
caused ‘persistent and unjustified suffering which amounts to torture’.'?* The conditions
of detention at the maximum security prisons at Challapalca and Yanamayo, situated in
the Andes of southern Peru at a height of more than 4,500 metres above sea level, with no
electricity and drinking water and temperatures of minus 10° or 15° C without heating,
on the other hand, were however qualified as ‘only’ amounting to cruel and inhuman
treatment and punishment.'® Finally, in a number of places of detention under the au-
thority of the Ministry of Interior, the Committee found that arrested persons may be

127" CAT, ‘Report on Mexico produced by the Committee under Article 20 of the Convention, and Reply
from the Government of Mexico’ (2003) UN Doc CAT/C/75, paras 143—44.

128 CAT/C/75 (n 127) paras 165, 218.

129 See the report in CAT, ‘Summary Account of the Results of the Proceedings Concerning the Inquiry on
Turkey’ (1993) UN Doc A/48/44/Add.1, para 52.

130 CAT, ‘Report of the Committee Against Torture’ (2001) UN Doc A/56/44, para 95 (g). See report of
Al ‘Bolivia. Torture and Ill-Treatment: Amnesty International’s Concerns’ (2001) 25 <https://www.amnesty.
org/en/documents/AMR18/008/2001/en/> accessed 3 Decemeber 2017.

131 Sergei Kirsanov v Russian Federation, No 478/2011 (n 113) para 11.2.

132 A/56/44 (n 130) paras 185 and 186.

133 ibid, para 183. See also the HRC, which considered the detention conditions only as a violation of
Art 10 CCPR: see Polay Campos v Peru, No 577/1994, UN Doc CCPR/C/61/D/577/1994, 6 November
1997, para 8.4.

ZACH


https://www.amnesty.org/en/documents/AMR18/008/2001/en/
https://www.amnesty.org/en/documents/AMR18/008/2001/en/

50 United Nations Convention Against Torture and its Optional Protocol

detained there for periods of up to thirty-five days. In certain cases, persons under inter-
rogation were forced to spend the night in the interrogation rooms lying on the floor and
handcuffed. Although the precise conditions in these places of detention are not revealed
in the summary account, the Committee members expressed the view that

a long period of detention in the cells of the detention places referred to above, ie two weeks,
amounts to inhuman and degrading treatment. Longer periods of detention in those cells amount
to torture. Moreover, the practice of forcing persons under interrogation to spend the night in the

interrogation rooms lying handcuffed on the floor also amounts to torture.'*

No arguments have been developed for this surprising and inconsistent legal qualifica-
tion. Why does one night lying handcuffed on the floor of an interrogation room per se
amount to torture whereas spending many months in a maximum security prison at an
altitude of 4,500 metres without heating and electricity and with freezing temperatures
amount ‘only’ to cruel and inhuman treatment? Why does the length of detention (less or
more than two weeks) change the qualification from inhuman and degrading treatment
to torture? Is it the severity of pain and suffering or the purpose that changes?

89 The Committee thus seems to decide based on the specific circumstances of each
case, whether an inflicted treatment amounts to ‘severe pain and suffering’ in line with
Article 1, without providing any detailed analysis or assessment, why it would find or not
find that a treatment fulfils the legal qualification.'?> Sometimes this assessment does not
seem to be fully consistent.

90 It is important to underline that the level of pain and suffering is relative and may
differ subjectively.’® As the IACHR has stipulated, due to endogenous and exogenous
factors (eg duration of torture and other forms of ill-treatment, age, sex, health, context,
etc), the physical and mental consequences of torture and other forms of ill-treatment can
vary in intensity for every person.'?’

91 ‘Severe pain and suffering’ relates to physical and mental suffering equally, with
psychological torture and other forms of ill-treatment being ‘by no means less severe
than physical abuse’.!?® This is very important, as mental suffering of the same inten-
sity than physical pain and suffering can be inflicted without actual physical contact.!®
Consequently, the Committee has confirmed that acts which may lead to severe mental
suffering, such as sleep deprivation, sensory deprivation, or manipulation techniques,
may amount to torture, because they fulfil the severity criterion outlined in Article 1.14°
Referring to the 2002 authorization of the use of certain interrogation techniques that
have resulted in the death of some detainees during interrogation, the Committee con-
cluded that the United States should rescind any interrogation technique, including
methods involving sexual humiliation, ‘waterboarding’, ‘short shackling’, and using dogs
to induce fear, that constitute torture or cruel, inhuman or degrading treatment or pun-
ishment, in all places of detention under its de facto effective control, in order to comply

134 ibid, para 178.

135 Also see Al, Combating Torture and other Ill-Treatment: A Manual for Action (Al 2016) 68.

136 SRT (Nowak) ‘Interim report of the Special Rapporteur on Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment’ (2008) UN Doc A/63/175, para 47.

137 Lysias Fleury et al v Haiti, Series C No 236 (n 116) para 73. Also see A/72/178 (n 99) para 28.

138 A/HRC/13/39 (n 99) para 46. This has also been confirmed by medical experts, eg see Basoglu (n
120) 37.

139 AL, Combating Torture (n 135) 67.

140" CAT, ‘Report of the Committee Against Torture’ (1997) UN Doc A/52/44, para 250.
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with its obligations under the Convention."! In relation to the Republic of Korea, the
Committee noted that the sleep deprivation practised on suspects amounted to torture in
many cases and was unacceptable.'#

92 The Human Rights Committee has held that the ‘enhanced interrogation tech-
niques’ constitute a violation of Article 7, but has not clarified whether it holds that they
amount to torture or other ill-treatment.'43

93 The Committee has made clear that acts of psychological torture should not be
limited to ‘prolonged mental harm’ as set out in the US understandings lodged at the
time of ratification of the Convention, but constitute a wider category of acts, which
cause severe mental suffering, irrespective of their prolongation or its duration.'* Thus,
not only systematic or prolonged conduct can inflict severe pain and suffering, but also
a single act which causes severe mental suffering fulfils the criterion outlined in Article
1. Both the Committee against Torture and the Human Rights Committee have found
that threats, in particular against the life of a person, amount to torture, because of the
severe pain and suffering inflicted and fulfilment of the other elements of Article 1.!% The
Committee also found that leading persons to a river bank and threatening them with
drowning if not confessing or pointing a gun to the head of the person, constitutes tor-
ture, thereby acknowledging the severe pain and suffering inflicted.!?”

94 The Committee has found repeatedly, that national definitions of torture not
encompassing mental pain or suffering are in breach of the Convention.!%

95 In its Concluding Observations on Sri Lanka, the Committee has also pointed
out that the definition in the Sri Lankan Criminal Code, restricting torture to ‘any act
which causes severe pain, whether physical or mental’ and thus omitting ‘suffering’, is
not sufficient, as it does not cover acts that are not violent per se, but nevertheless inflict
suffering.'®

96 Also dehumanizing practices such as enforced disappearance, which can have
long-lasting and very damaging consequences for the disappeared persons, as well as for
family and loved ones, may qualify as causing severe pain and suffering under Article 1.
The Committee found ‘regrettable’ the view of the United States that involvement in en-
forced disappearances did not constitute a form of torture.”! It reiterated its view that
enforced disappearance constitutes torture within the meaning of Article 1 in the case

141" CAT, ‘Concluding Observations: USA’ (2006) UN Doc CAT/C/USA/CO/2, para 24.

12 A/52/44 (n 140) para 56.

13 HRC, ‘Concluding Observations: USA’ (2006) UN Doc CCPR/C/USA/CO/3/Rev.1.

144 CAT/C/USA/CO/2 (n 141) para 13; see also CAT/C/USA/CO/3-5 (n 86) para 9 and above 2.3.

Y5 AL, Combating Torture (n 135) 67.

146 A/52/44 (n 140) para 257; Mostafa Dadar v Canada, No 258/2004, UN Doc CAT/C/35/D/258/2004,
23 November 2005, paras 2.3, 8.6; CT and KM v Sweden, No 279/2005 (n 125) paras 2.1, 7.5; Njaru v
Cameroon, No 1353/2005, UN Doc CCPR/C/89/D/1353/2005, 19 March 2007, paras 3.1, 6.1.

17 CAT/C/75 (n 127) para 143.

148 CAT, ‘Concluding Observations: Gabon’ (2013) UN Doc CAT/C/GAB/CO/1, para 7; CAT,
‘Concluding Observations: Rwanda’ (2012) UN Doc CAT/C/RWA/CO/1, para 7; CAT, ‘Concluding
Observations: China’ (2008) UN Doc CAT/C/CHN/CO/4, para 33; CAT, ‘Concluding Observations: China’
(2016) UN Doc CAT/C/CHN/CO/5, para 7.

149" CAT, ‘Concluding Observations: Sri Lanka’ (2011) UN Doc CAT/C/LKA/CO/3-4, para 25.

150 art 24 CED; Almeida de Quinteros v Uruguay, No 107/1981, CCPR/C/19/D/107/1981, 15 October
1982, para 14; Kurt v Turkey ECHR 1998-111 para 134; Ipek v Turkey App no 25760/94 (ECtHR, 17 February
2004) para 183; Blake v Guatemala, Series C No 36 (IACtHR, 2 July 1998) para 116. See also Al, Combating
Torture (n 135) 136.

151 CAT/C/USA/CO/2 (n 141) para 18.

ZACH



52 United Nations Convention Against Torture and its Optional Protocol

152 a5 well

Herndndez Colmenarez and Guerrero Sdanchez v Bolivarian Republic of Venezuela,
as in its Concluding Observations."*® The HRC, with respect to Colombia, made explicit
findings of torture in disappearance cases, after the cases were investigated and the mortal
remains had been found.'>*

97 Every instance of secret detention amounts to enforced disappearance.'
Consequently, in the case HB v Algeria, the Committee held that the secret detention of
the complainant, inflicted humiliation, and inhumane conditions of detention consti-
tuted a violation of Article 1 of the Convention.'>

98 In the case of Megreisi v Libyan Arab Jamabiriya, the Human Rights Committee

55

established that ‘incommunicado’ detention in a secret location for more than three years

per se constitutes torture and cruel and inhuman treatment."’

99 Regarding the meaning of ‘severity’, the UNSRT has clarified that severity ‘does
not have to be equivalent in intensity to the pain accompanying serious physical injury,
such as organ failure, impairment of bodily functions or even death’, as suggested by the
so-called ‘torture memos” under the Bush administration in the US."® The memorandum
drafted by Jay S Bybee in 2002 suggested that ‘severe’ means that ‘the pain or suffering
must be of such a high level of intensity that the pain is difficult for the subject to en-
dure’, as well as ‘associated with a sufficiently serious physical injury, such as death, organ
failure, or serious impairment of body functions’."” The memorandum was rescinded
after the Abu Ghraib scandal in June 2004 and replaced by the ‘Levin memorandumny,
which explicitly rejected the Bybee memorandum’s assertions.!®® The UNSRT has also
underlined that while injuries might constitute an aggravating factor, torture should
never be reduced to its consequences, especially since many torture methods nowadays
are designed not to leave any marks.!!

100 Finally, the Convention, like any other human rights instrument, has to
be considered a ‘living instrument which must be interpreted in light of present-day

152 Herndndez Colmenarez and Guerrero Sdnchez v Bolivarian Republic of Venezuela, No 456/2011, UN Doc
CAT/C/54/D/456/2011, 15 May 2015, paras 6.4, 6.6.

153 See the Committee’s ‘Concluding Observations on Mexico' (2014) UN Doc CAT/C/MEX/CO/5-6,
para 12; Rwanda, CAT/C/RWA/CO/1 (n 149) para 14; Turkmenistan (2011) UN Doc CAT/C/TKM/CO/
1, para 15; Sri Lanka, CAT/C/LKA/CO/3-4 (n 150) paras 8 and 9; Colombia (2010) UN Doc CAT/C/COL/
CO/4, paras 11 and 17; Chad (2009) UN Doc CAT/C/TCD/CO/1, paras 14 and 17.

154 of Bautista de Arellana v Colombia, No 563/1993, UN Doc CCPR/C/55/D/563/1993, 27 October 1995
and Arhuacos v Colombia, No 612/1995, UN Doc CCPR/C/56/D/612/1995, 14 March 1996.

155 Joint Study on Global Practices in relation to Secret Detention in the Context of Countering Terrorism
of the Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Freedoms
while Countering Terrorism, Martin Scheinin; the Special Rapporteur on Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment, Manfred Nowak; the Working Group on Arbitrary Detention
represented by its Vice-Chair, Shaheen Sardar Ali; and the Working Group on Enforced or Involuntary
Disappearances represented by its Chair Jeremy Sarkin (2010) UN Doc A/HRC/13/42, para 28; Al,
Combating Torture (n 135) 138.

156 HB v Algeria, No 494/2012 (n 105) para 6.3. See also below 3.2 on the legal obligation emanating out
of Article 1.

57 El-Megreisi v Libyan Arab Jamahiriya, No 440/1990, UN Doc CCPR/C/50/D/440/1990, 27
December 1991.

158 SRT (Nowak) A/HRC/13/39 (n 99) para 44.

159 US Department of Justice, Memorandum for Alberto R Gonzales, Counsel to the President. Re: stand-
ards of conduct for interrogation under 18 USC paras 2340-2340A 1 August 2002 (hereinafter Bybee
memorandum).

190 Manfred Nowak, ‘Powerlessness as a Defining Characteristic of Torture’ in Basoglu (n 120) 439.

161 A/JHRC/13/39/Add.5 (n 99) para 54.
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conditions’®? and as a consequence, the understanding of what constitutes severe pain
and suffering falling under the definition of torture has changed over time.

3.1.3 Intention

101 Article 1 requires that severe pain or suffering must be intentionally inflicted on
the victim in order to qualify as torture. Purely negligent conduct, therefore, can never
be considered as torture. When a detainee is, for example, forgotten by the prison guards
and slowly starves to death, such conduct certainly produces severe pain and suffering,
buct it lacks intention and purpose and, therefore, can ‘only’ be qualified as cruel and/or
inhuman treatment. During the drafting, the United States wished to make this require-
ment stronger by referring to ‘deliberately and maliciously’ inflicting extremely severe
pain or suffering.'®? Since the US proposal was not adopted, the US Government ratified
the Convention with the explicit ‘understanding’ that, ‘in order to constitute torture, an
act must be specifically intended to inflict severe physical or mental pain or suffering’.!%*
This interpretation does, however, not seem to go beyond the requirement of intention as
spelt out in the text of Article 1.

102 The intention must be directed at the conduct of inflicting severe pain or suf-
fering as well as at the purpose to be achieved by such conduct. This follows from the
clear wording of Article 1 (‘is intentionally inflicted on a person for such purposes as). If
severe pain or suffering is inflicted, for instance, in the course of a fully justified medical
treatment, such conduct cannot constitute torture as it lacks both a purpose enumerated
in Article 1 and the intention in relation to such a purpose.!®

103 A UK proposal that the pain must not only be inflicted intentionally, but also
systematically, was not adopted by the Working Group.'® It follows that even single,
isolated acts can be considered to constitute torture if they fulfil the other definition
criteria.'®”

104 The Committee has underlined in its General Comment on Article 2 that the
elements of intent and purpose do not involve a subjective inquiry into the motivation
of the perpetrators, but there must rather be ‘objective determinations under the cir-
cumstances’.'®® This means that there must not be direct evidence on the mental state
of the perpetrator, but the conclusion that intent was given in the specific case can be
inferred from facts and circumstances of the case, that demonstrate that pain and suf-
fering was inflicted knowingly for a purpose stipulated in Article 1. In practice, the
Committee very often simply states that a certain conduct was intentional, but it has also
added—again without any detailed explanation—why it came to that conclusion: “The
Committee observes that the treatment inflicted on the complainant was intentional,
since it occurred while he was in the hands of agents of the State party.’’® This suggests,
that when a detainee is ill-treated at the hands of the State party, it can be inferred from

12 Tyrer v UK App no 5856/72 (ECtHR, 25 April 1978); SRT (Nowak), ‘Report of the Special Rapporteur
on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’ (2009) UN Doc A/HRC/
10/44, para 47; Juan Mendez, ‘Evolving Standards for Torture in International Law’ in Basoglu (n 120) 220.

163 See above 2.2, § 29. 164 See above 2.3.

165 Burgers and Danelius (n 32) 119 speak in this respect of an ‘unintended side-effect of the treatment’.

166 See above 2.2 § 29. 167 Burgers and Danelius (n 32) 118.

168 CAT/C/GC/2 (n 88) para 9.

1% Oonna Hathaway and others, “Tortured Reasoning: The Intent to Torture under International and
National Law’ (2012) 52 VJIL 791.

70" EN v Burundi, No 578/2013 (n 106) para 7.2.

o
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the circumstances of the case, that pain and suffering was inflicted knowingly for a pur-
pose in line with Article 1.

105 The notorious ‘torture memos’!
the definition of torture by arguing that a defendant must act with specific intent to
inflict severe pain and ‘the infliction of such pain must be the defendant’s precise ob-
jective’.!”? From this, the memo concluded that ‘even if the defendant knows that severe
pain will result from his actions, if causing such harm is not his objective, he lacks the
requisite specific intent even though the defendant did not act in good faith.” The memo-
randum has been rescinded and the legal view strongly rejected.'”? From the text and the

7Vin the US “War on Terror’ also tried to restrict

travaux préparatoires for the Convention one can conclude that the element of intent for
the definition of torture does not require that the perpetrator’s purpose is the causing of
pain or suffering. The perpetrator must intentionally, ie knowingly, not negligently or
recklessly, inflict pain or suffering and this pain must be inflicted for one of the purposes
prohibited under the Convention. This means that the perpetrator must not act with the
specific intent to inflict severe pain and suffering.'” As pain and suffering is subjective and
levels of pain and suffering for the same treatment might differ from person to person,
it cannot be a requirement that intention encompasses the infliction of severe pain and
suffering, but it is sufficient that a perpetrator intended the conduct in which he con-
sequently inflicted severe pain or suffering and at least took into consideration that the
treatment could inflict pain or suffering.!”® It is therefore the specific purpose, as outlined
in Article 1’s definition of torture, that determines whether an act or an omission consti-
tute torture, making torture a specific intent crime.'”®

106 If torture is inflicted on a person by a private individual with the acquiescence of
a public official, the question arises whether the requirement of intention applies to the
private perpetrator or to the public official or both.'””

3.1.4 Purpose

107 As stated above, the requirement of a specific purpose seems to be the most de-
cisive criterion which distinguishes torture from cruel or inhuman treatment.'"”® That
ill-treatment can only amount to torture if it serves a specific purpose seemed to be
uncontroversial during the drafting of Article 1. Opinions differed, however, as to the
precise list of purposes enumerated therein.'”” Switzerland wished to add non-thera-
peutic medical or scientific experiments, Portugal the use of psychiatry for the purpose
of prolonging the confinement of a person, and the UK delegation wished to include

171 See paras 91, 99 above. 172 Bybee memorandum (n 159) 3.

173 See also above 3.1.2.2; Al, Combating Torture (n 135) 68; Hathaway and others (n 169).

174 Also see Al, Combating Torture (n 135) 68. 175 See § 82 above.

176 Hathaway and others (n 169) 804-805.

177 For this difficult question of interpretation see below 3.1.6.

178 "This interpretation is based on the case law of the European Commission of Human Rights (see above
3.1.2.1.) and has been confirmed, eg by the ICTY in Prosecutor v Delalic et al [1998] ICTY No IT-96-21-T,
16 November 1998, para 442. See also in this respect Rodley, “The Definition(s) of Torture’ (n 23) 489; Lene
Wendland, A Handbook on State Obligations under the UN Convention against Torture (2002) 28 <https://
www.apt.ch/content/files_res/A%20Handbook%200n%20State%200bligations%20under%20the%20
UN9%20CAT.pdf> accessed 3 December 2017; Evans (n 98) 365. See also the UNGA, Rome Statute of the
International Criminal Court (ICC) (last amended 2010), 17 July 1998, Part III, Art 30, according to which
the purpose constitutes the only element to distinguish the war crime of torture from the war crime of cruel
and inhuman treatment.

179 Burgers and Danelius (n 32) 118; Boulesbaa (n 30) 27.
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‘gratuitous torture’ and to delete discrimination as a specific purpose. While most dele-
gations agreed that the list of purposes in Article 1 is meant to be indicative rather than
exhaustive, the US proposal that any purposes or motives regardless of whether or not
they were mentioned in Article 1 would suffice was not adopted by the General Assembly.

108 Article 2 ACHR has a wider application by adding the words ‘or for any other
purpose’. A similar proposal to add such a clause to the definition in the 1975 UN
Declaration had been defeated,'® and these words are also missing in Article 1 CAT
despite efforts of the US and other delegations to broaden the definition. A grammatical
interpretation as well as the travaux preparatoires, therefore, lead to the conclusion that
the words ‘for such purposes as’ must be understood in a narrow sense. Not every pur-
pose is sufficient but only a purpose which has ‘something in common with the purposes
expressly listed’.'®!

109 What is the common denominator of the purposes listed in Article 1? They
include

— extracting a confession

obtaining from the victim or a third person information;
punishment;

— intimidation and coercion;

discrimination.

110 In its Concluding Observations, the Committee has repeatedly asked States par-
ties to make sure their national legislation is in line with the Convention’s Article 1. The
Committee criticized eg the Chinese legislation, as it does not include any other purposes
than extracting confessions.'® In relation to several States parties, the Committee ex-
pressed its concern, that the purpose of discrimination was not included in the definition
of torture'® or that the Criminal Code included a list of specific discrimination grounds
(political views, sexual orientation) but not ‘any reason based on discrimination of any
kind’."84

111 As Burgers and Danelius rightly observe, the purposes listed in Article 1 are not
necessarily illegitimate, but are directly linked to ‘the interests or policies of the State
and its organs’.'® While the purpose of the perpetrator needs be linked to the purposes
listed, the SRT has also argued that the relatively broad phrasing of the listed purposes
means that ‘it is difficult to envisage a realistic scenario of purposeful ill-treatment against
a powerless person’'®® which would not be encompassed by the definition of Article 1, if
severe pain or suffering is inflicted.

112 In the individual complaints procedure, the Committee normally makes sure
to indicate which of the purposes in Article 1 it deems to be fulfilled. In the case
Patrice Gahungu v. Burundi, the Committee concluded that the treatment inflicted
was ‘probably aimed at forcing a confession from him’'® and consequently found

180 Boulesbaa (n 30) 22 with further references. '8 Burgers and Danelius (n 32) 118.

182 CAT, ‘Concluding Observations: China (2016) UN Doc CAT/C/CHN/CO/5, para 7b.

183 CAT, ‘Concluding Observations: Azerbaijan’ (2009) UN Doc CAT/C/AZE/CO/3, para 8; CAT,
‘Concluding Observations: Cabo Verde’ (2017) UN Doc CAT/C/CPV/CO/1, para 10; CAT, ‘Concluding
Observations: Portugal’ (2013) UN Doc CAT/C/PRT/CO/5-6, para 7.

188 CAT, ‘Concluding Observations: Norway’ (2012) UN Doc CAT/C/NOR/CO/6-7, para 7.

185 ibid 119; see also Ingelse (n 90) 211. 186 A/72/178 (n 99) para 31.

87 Patrice Gahungu v Burundi, No 522/2012 (n 106) para 7.2.
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torture in accordance with Article 1. In EN v Burundi, the State party argued that
the act of severe beatings committed by police officers in a police station after ar-
rest cannot be classified as torture because the Burundian Criminal Code requires
that acts of torture must be committed to obtain information or a confession.'®® The
Committee concluded that the beating was most likely undertaken in order to punish
him for an act he was thought to have committed. In both of the cases the Committee
seems to have followed the approach stipulated in its General Comment, namely that
the elements of intent and purpose do not involve a subjective inquiry into the mo-
tivation of the perpetrators, but there must instead be ‘objective determinations under
the circumstances’.'®’

113 The Committee has recognized that in comparison to torture, other forms of
ill-treatment do ‘not require proof of impermissible purposes’ and therefore has ac-
knowledged purpose as a decisive criterion to distinguish torture from other forms of
ill-treatment."® Thus the definition of torture does not necessarly depend on a subject-
ively verified purpose or intensity of the inflicted pain or suffering, but on the intention-
ality and purposefulness of that infliction in combination with the powerlessness of the
victim."!

3.1.5 Powerlessness

114 All purposes listed in Article 1 as well as the #ravaux préparatoires of both the
Declaration and the Convention seem to refer to a situation in which the victim of tor-
ture is a detainee or a person ‘at least under the factual power or control of the person
inflicting the pain or suffering’,'””? and where the perpetrator uses this unequal and
powerful situation to achieve a certain effect, such as the extraction of information, in-
timidation, or punishment. The ‘ideal’” environment for torture is prolonged incommuni-
cado detention in a secret place, ie a situation in which the victim is totally subordinated
to the will and power of the torturer. Such a situation of powerlessness strongly resembles
the condition of slavery, and both torture and slavery can be described as most direct and
brutal attacks on the core of human dignity and personality. This link between the right
to human dignity and the absolute prohibition of torture and slavery has been established
most convincingly in Article 5 ACHPR.'?

115 The UNSRT has confirmed that powerlessness means that ‘someone is over-
powered, in other words, has come under the direct physical or equivalent control of the

188 EN v Burundi, No 578/2013 (n 106) para 4.4.

189 CAT/C/GC/2 (n 88) para 9. For EN v Burundi, No 578/2013 (n 106) see CAT/C/56/D/578/2013,
paras 4.4,7.2,7.3.

190 CAT/C/GC/2 (n 88) para 10. See also above 3.1.2.1.

1 A/JHRC/13/39 (n 99), para 60; A/HRC/13/39/Add.5 (n 99) para. 37; A/72/178 (n 99) para 31.

192 Burger and Danelius (n 32) 120. See also Rodley, “The Definition(s) of Torture’ (n 23) 484: ‘It is no ac-
cident that the purposive element of torture reflects precisely state purposes or, at any rate, the purposes of an
organized political entity exercising effective power’.

193 “‘Every individual shall have the right to the respect of the dignity inherent in a human being and to the
recognition of his legal status. All forms of exploitation and degradation of man particularly slavery, slave trade,
torture, cruel, inhuman or degrading punishment and treatment shall be prohibited.” See also Chapter I of the
EU Charter of Fundamental Rights on human dignity. In the State reporting procedure under the CAT the
Committee has also asked Mauritania to criminalize slavery and to include an adequate definition, covering
all forms of slavery in its legislation. See CAT, ‘Concluding Observations: Mauritania’ (2013) UN Doc CAT/
C/MRT/CO/1, para 21.
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perpetrator and has lost the capacity to resist or escape the infliction of pain or suffering’.!¢
This will usually be the case in a situation of detention as well as arrest, eg when the victim
is handcuffed or lying on the street without resisting his or her arrest or any other similar
situation, in which the victim is under the direct control of another person.'”

116 The Committee has not only emphasized that the States parties’ obligations to
prohibit, prevent, and redress torture extend ‘to all contexts of custody and control’,'°
but pointed out that States are under a special obligation to

take effective measures to prevent torture and ensure that persons deprived of their liberty can ex-
ercise the rights enshrined in the Convention, since they bear a special responsibility owing to the
extent of the control that prison authorities exercise over such persons. States parties must therefore
take the necessary steps to prevent individuals from inflicting acts of torture on persons under their
control.'’

It has thereby explicitly underlined that a person deprived of liberty is especially vul-
nerable due to the extent of control that this person is subjected to.

117 The Committee has found torture also outside a detention context, while con-
firming the element of powertlessness. In VL v Switzerland, the Committee held that
‘the complainant was clearly under the physical control of the police even though the
acts concerned were perpetrated outside formal detention facilities’.!”® After having
found that severe pain and suffering was inflicted on the victim, for purposes such as
interrogation, intimidation, and punishment, as well as humiliation and discrimin-
ation based on gender, the Committee concluded that the sexual abuse by the police
amounted to torture, even though it was carried ‘outside formal detention facilities’.!”’
The Committee thereby acknowledged that rape by public officials constitutes torture,
even if it does not happen in a context of detention. What is relevant, therefore, is the
powerlessness of the victim.?*

118 In the case X v Burundi, the Committee stipulated regarding the circumstances of
the case, that the complainant was arrested by State officials, who beat and kicked him in
the chest, ribs, back, and head while pointing a weapon at his head.?’! The complainant
was tied up ‘with his hands behind his back, having been completely overpowered by the
State officials’®? when this treatment was inflicted. While the State party argued that in-
juries happened to the complainant because he resisted to the law enforcement officials,
the Committee concluded that ‘the injuries occurred while the claimant was under the

194 A/72/178 (n 99) para 31. Also see Manfred UNSRT reports; Nowak, ‘Powerlessness as a Defining
Characteristic’ (n 160).

195 See eg Bartesaghi Gallo and Others v Italy App nos 12131/13 and 43390/13 (ECtHR, 22 June 2017).

19 CAT/C/GC/2 (n 88) para 15.

Y7 Herndndez Colmenarez and Guerrero Sanchez v Bolivarian Republic of Venezuela, No 456/2011 (n
152) para 6.4. See also CAT/C/GC/2 (n 88) para 25.

Y8 VI v Switzerland, No 262/2005, UN Doc CAT/C/37/D/262/2005, 20 November 2006, Annex
para 8.10.

199 ibid A/72/178 (n 99) para 38, referring to A/50/44, para 126; CAT, ‘Concluding Observations: Venezuela’
(2014) UN Doc CAT/C/VEN/CO/3-4, para 12; CAT, ‘Concluding Observations: Turkey’ (2016) UN Doc
CAT/C/TUR/CO/4, para 15; CAT, ‘Concluding Observations: Republic of Korea’ (2017) UN Doc CAT/C/
KOR/CO/3-5, para 13.

200 VL v Switzerland, No 262/2005 (n 198) para 8.10. See also below 3.1.5.

21 X'v Burundi, No 553/2013, UN Doc CAT/C/55/D/553/2013, 10 August 2015, para 7.2.

202 ibid.
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control of the State party’s authorities’.?”> Consequently, the Committee concluded that
the respective acts constituted torture.

119 Similar findings were made by the IACHR in Rosendu Cantii et al v Mexico,** the
Inter American Commission in Gayle v Jamaica,* as well as by the ECtHR in Cestaro
v Italy and Bartesaghi Gallo and Others v Italy**® In all of these cases, courts found that
victims were subjected to severe pain and suffering, while being under the direct control
of the State party, even though that control was exercised outside of a detention context.

120 It follows that torture, as the most serious violation of the human right to per-
sonal integrity, presupposes a situation of powerlessness of the victim which usually, but
not only, means deprivation of personal liberty.**” The Convention does not generally and
absolutely prohibit the intentional infliction of severe pain or suffering by a public ofhi-
cial. If a police officer, for example, deliberately shoots into the legs of a person in order to
effect a lawful arrest or prevent the escape of a person lawfully detained, or uses physical
force with truncheons, pepper spray, and other weapons for the purpose of breaking up
an unlawful demonstration or quelling a riot, he or she might intentionally inflict severe
pain on the person concerned. Whether the use of force amounts to cruel, inhuman or
degrading treatment depends on the proportionality of the force applied in relation to the
lawful goal to be achieved. As soon as the person is, however, arrested or in a similar way
under the direct power or control of the police officer the further use of physical force for
the purpose of intimidation, punishment or discrimination will be qualified as torture.

121 Even though the prohibition of both torture and other forms of cruel, inhuman
or degrading treatment are laid down in international human rights law as absolute
human rights, the principle of proportionality nevertheless might apply as we have seen
in the examples cited above. But it only applies for the purpose of defining the scope of
application of the right not to be subjected to cruel, inhuman or degrading treatment,
and not for the right not to be subjected to torture. If severe physical or mental pain or
suffering is intentionally inflicted for lawful purposes outside the scope of Article 1 in a
proportional manner, then this conduct is a justified use of force and by definition does
not amount to cruel, inhuman or degrading treatment. If the use of force is not absolutely
necessary for achieving such purpose, the treatment might be qualified as degrading, in-
human, or cruel.?®® If the same force is applied in a situation of powerlessness for any of the

23 ibid, para 7.3.

204 A[72/178 (n 99) paras 39-46, quoting, eg Rosendo Cantii et al v Mexico, Series C No 216 (IACtHR, 31
August 2010) para 118: ‘that rape may constitute torture even when it consists of a single act or takes place
outside State facilities . .. because the objective and subjective elements that define an act as torture do not refer
to the accumulation of acts or to the place where the act is committed, but rather to the intention, the severity
of the suffering and the purpose of the act.’

20> The intentional and violent beating of a person before their arrest was found to constitute torture by the
IACtHR, Michael Gayle v Jamaica IACtHR, 24 October 2005) paras 59-64.

206 The ECtHR in Cestaro v Italy and Bartesaghi Gallo and Others v Italy found torture when anti-globalization
protestors were violently punched, kicked, and beaten in a school, where the protestors were sleeping or sitting
with their hands raised above their heads, being unarmed and not showing any resistance. See Cestaro v Italy,
ECtHR (n 204) paras 170-90. Bartesaghi Gallo and Others v Italy, ECtHR (n 195) paras 114, 117.

207 See in this sense, eg Burgers and Danelius (n 32) 120; Ingelse (n 90) 211. The US ratified the Convention
with the ‘understanding’ that ‘the definition of torture in article 1 is intended to apply only to acts directed
against persons in the offender’s custody or physical control: see above 2.3 on the US ‘understanding’; see
also Boulesbaa (n 30) 25fF. See further the definition of torture as a crime against humanity in Art. 7(2)(e) of
the ICC Statute: ‘“Torture” means the intentional infliction of severe pain or suffering, whether physical or
mental, upon a person in the custody or under the control of the accused.’

208 For the difference between these forms of ill-treatment see below Art 16, 3.1.
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purposes listed in Article 1 and leads to severe pain or suffering, it amounts to torture and
can never be justified by applying the principle of proportionality, not even in the ‘zicking
time bomb scenario.””” The powerlessness of the victim is the essential criterion which
the drafters of the Convention had in mind when they introduced the legal distinction
between torture and other forms of ill-treatment.?!°

3.1.6 Involvement of a Public Official

122 Severe pain or suffering only constitutes torture in the understanding of the
Convention if it is ‘inflicted by or at the instigation of or with the consent or acqui-
escence of a public official or other person acting in an official capacity’. The formula-
tion in the 1975 Declaration and the original Swedish draft (‘by or at the instigation of
a public official’) reflects the traditional view that States can only be held accountable
for human rights violations committed by State actors. Since the main purpose of the
Convention was to require States parties to use domestic criminal law for the purpose
of punishing perpetrators of torture, several Governments, such as France, Barbados,
Panama, and Spain, advocated an extension of the definition covering also private indi-
viduals.?!' Germany did not go as far but wished to include also non-State actors who ex-
ercise authority over others and whose authority is comparable to Government authority.
Since other Governments, including the United States, United Kingdom, Morocco, and
Austria, insisted on a traditional State-centred definition, the Working Group finally
agreed on a US compromise proposal which extended State responsibility to the consent
or acquiescence of a public official. Since the delegations could not agree on a definition
of the term ‘public official’, the Austrian proposal to add the phrase ‘or other person
acting in an official capacity’ was adopted.

3.1.6.1 Meaning of ‘public official’

123 As to the definition of public official itself, the Committee has repeatedly criti-
cized in its Concluding Observations that States have incorporated a definition that may
not cover all public officials and persons acting in an official capacity.’? The Committee
for example expressed its concern regarding the fact that members of the armed forces
are not included as public officials in the definition of torture in the Honduran Criminal
Code.?"® While there exists a similar provision in the Honduran Military Code, this how-
ever carries much lower sanctions. In the State reporting procedure regarding Ethiopia,
the Committee criticized that the definition of torture is much narrower than under the
Convention, inter alia only referring to ‘acts committed in the performance of duties

209 The ticking bomb scenario is a thought experiment regarding a situation, where a person with knowledge
of a terrorist attack about to happen and potentially risking the lives of many persons, is at the hands of the
authorities. The question is whether to use torture in order to have the person confess details about the attack
in order to potentially avoid it.

210 On the element of powerlessness, it is also worth referring to the work of medical experts in order to
draw attention to the seriousness of the victim’s situation of vulnerability. Pérez-Sales (n 119) 85 for example
claborates on the element of powerlessness: ‘As a “spectacle of power”, torture is not just about inflicting pain,
but also a demonstration in inflicting pain ... Humiliation is related to the absolute loss of one’s power. In
torture there is not only an absence of recognition as a human being, but also a total stripping of agency: that
is its humiliating core.”

211 See above 2.2. See also Art 7(2)(e) of the ICC Statute which defines torture as a crime against humanity
in the broad sense of applying to both State and non-State actors.

212 CAT/C/CHN/CO/5 (n 148) para 7.

213 CAT, ‘Concluding Observations: Honduras' (2009) UN Doc CAT/C/HND/CO/1, para 8.
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by public servants charged with the arrest, custody, supervision, escort or interrogation
of a person under suspicion, arrest, detention or summoned to appear before a court or
serving a sentence’.”!® Regarding the reports of Cap Verde and Macao, the Committee
criticized that torture is limited to acts that are committed by persons vested with specific
public functions listed in the article or persons usurping those functions.?" It follows that
the Committee interprets the term ‘public official’ in a broad sense.

124 In the individual complaints procedure, the Committee has outlined how it deals
with the involvement of public officials, when States argue that its representatives are
not responsible for torturing or ill-treating individuals: in EN v Burundi, the State party
argued that actions of the police were unplanned, police officers were not acting on or-
ders, and following from this, the injuries inflicted could not be classified as torture.?'¢
The Committee observed that the persons beating and interrogating the complainant
were ‘uniformed police officers armed with rifles and belts. Furthermore, the complainant
was severely beaten for two hours by police officers within the police station itself.’*"”
Consequently, the Committee concluded that the acts were committed by ‘agents of the
State party acting in an official capacity’®'® and with the other criteria fulfilled as well,
found an act of torture. Similarly, in the case Oleg Evloev v Kazakhstan, the State party
did not contest the physical injuries of the complainant but argued, that there was no in-
volvement by officials in the infliction of these injuries.*'” The Committee concluded that

the complainant was placed in pretrial investigation at the premises of the Ministry of Internal
Affairs in Astana at the time his injuries were incurred. Under these circumstances, the State party
should be presumed liable for the harm caused to the complainant unless it provides a compelling
alternative explanation. In the present case, the State party provided no such explanation and thus
the Committee must conclude that the investigating officers are responsible for the complainant’s
injuries.”?

It is thus made clear by the Committee that a State party is responsible for the acts
committed by its public officials, such as police, for any acts of ill-treatment that happen
within its premises and that such acts amount to torture, as soon as the other elements of

Article 1 are fulfilled as well.

3.1.6.2 Meaning of ‘other person acting in an official capacity’

125 The term ‘other person acting in an official capacity is clearly broader than just
State officials. It was inserted on the proposal of Austria in order to meet the concerns
of the Federal Republic of Germany that certain non-State actors whose authority is
comparable to governmental authority should also be held accountable.??! These de facto
authorities seem to be similar to those ‘political organizations’ which, according to Article
7(2)(i) ICC Statute, can be held accountable for the crime of enforced disappearance
before the ICC. One might think of rebel, guerrilla, or insurgent groups who exercise de
facto authority in certain regions or of warring factions in so-called ‘failing States’.

126 In the case of Elmi v Australia, the Committee had to decide whether the forced
return of a Somali national belonging to the Shikal clan to Somalia, where he was at a

214 CAT, ‘Concluding Observations: Ethiopia’ (2011) UN Doc CAT/C/ETH/CO/1, para 9.
25 CAT/C/CPV/CO/1 (n 183) para 10; CAT, ‘Concluding Observations: Macao’ (2016) UN Doc CAT/
C/CHN-MAC/CO/5, para 14.

216 EN v Burundi, No 578/2013 (n 106) para 7.3. 217 ibid. 218 ibid.
29 Oleg Evloev v Kazakhstan, No 441/2010, UN Doc CAT/C/51/D/441/2010, 5 November 2013, para 9.2.
220 ibid, para 9.2. 221 See above 2.2. See also Wendland (n 178) 29.
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substantial risk of being subjected to torture by the ruling Hawiye clan, constituted a
violation of the prohibition of refoulement pursuant to Article 3. The Committee found a
violation of Article 3 and explicitly rejected the argument of the Australian Government
that the acts of torture the applicant feared he would be subjected to in Somalia would
not fall within the definition of torture set out in Article 1. The Committee has noted
that since Somalia has been without a central Government for years and a number of
warring factions de facto exercise prerogatives that would normally be practised by legit-
imate Governments, the members of these factions could fall within the phrase ‘public
officials or other persons acting in an official capacity’ contained in Article 1, according
to the Committee.??

127 The Committee has repeatedly criticized States parties that have not criminalized
torture inflicted by, or at the instigation of, or with the consent or acquiescence of a public
official or other person acting in an official capacity.”” In its Concluding Observations to
Kazakhstan the Committee has expressed its concern that the definition does not encom-
pass acts of torture committed by any ‘other person acting in an official capacity’ and has
held that this might lead to impunity.??* In the Concluding Observations to Morocco, the
Committee criticized that the definition of torture included in the Criminal Code does
not encompass complicity or explicit or tacit consent of law enforcement, security staff,
or any other person acting in an official capacity.?” The Committee voiced its concern
regarding Chinese legislation that restricts the prohibition of torture to the actions of judi-
cial officers and officers of an institution of confinement, but does not cover acts by ‘other
persons acting in an official capacity’, including those acts that result from instigation,
consent, or acquiescence of a public official.?2

3.1.6.3 Meaning of ‘instigation’, ‘consent’, and ‘acquiescence’

128 The term ‘instigation’ means incitement, inducement, or solicitation and as such
requires the direct or indirect involvement and participation of a public official.??” The
terms ‘consent or acquiescence’ are, however, much broader and in fact can be interpreted
to cover a wide range of actions committed by private persons if the State in some way
or another permits such activities to continue.?”® The Committee has underlined that
States parties have an obligation to adopt effective measures to prevent ‘public authorities
and other persons acting in an official capacity from directly committing, instigating,
inciting, encouraging, acquiescing in or otherwise participating or being complicit in acts
of torture’.?%

129 In the US ‘understanding’, the term ‘acquiescence’ requires that ‘the public
official, prior to the activity constituting torture, have awareness of such activity and

22288 Elmi v Australia, No 120/1998, UN Doc CAT/C/22/D/120/1998, 14 May 1999, para 6.5. See also
below Art 3 § 131, which refers to cases where the Committee accepted claims under Article 3 CAT involving
the risk of torture by non-State actors, where the state failed to exercise due diligence in preventing and stop-
ping abuses by private actors. These cases are Eveline Njamba et al v Sweden [2010] CAT No 322/2007; EKW v
Finland, No 490/2012, UN Doc CAT/C/54/D/490/2012, 4 May 2015; Sylvie Bakatu-Bia v Sweden, No 379/
2009, UN Doc CAT/C/46/D/379/2009, 3 June 2011.

22 CAT, ‘Concluding Observations: Bosnia and Herzegovina' (2011) UN Doc CAT/C/BIH/CO/2-5,
para 8.

24 CAT, ‘Concluding Observations: Kazakhstan’ (2014) UN Doc CAT/C/KAZ/CO/3, para 24.

235 CAT, ‘Concluding Observations: Morocco’ (2011) UN Doc CAT/C/MAR/CO/4, para 5.

26 CAT/C/CHN/CO/4 (n 148) para 33. 227 Boulesbaa (n 30) 26; Wendland (n 178) 28.

228 Ingelse (n 90) 210.

22 CAT/C/GC/2 (n 88) 17. See CAT/C/GC/2 (n 88) on what is understood by effective measures.
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thereafter breach his legal responsibility to intervene to prevent such activity’.*° A typical
example of torture by acquiescence would be the outsourcing of interrogations to private
contractors when the competent State officials know or should know that such private
security companies might resort to torture practices.

130 The Committee in the meantime has very clearly outlined that States bear re-
sponsibility not only for the acts and omissions of their officials, but also for others, such
as agents, private contractors, and others acting in official capacity or on behalf of the
State, in conjunction with the State under its direction or control, or otherwise under
colour of law.?! The Committee has also clarified that in case of privately run or owned
detention centres, the staff is acting in official capacity and carrying out a State function,
with State officials having the obligation to monitor as well as taking effective measures
to prevent torture and ill-treatment. The Committee has equally underlined that while
the States parties’ obligations extend to all contexts of custody and control, this does not
only include prisons, but also hospitals, schools, institutions taking care of children, aged,
and mentally-ill or disabled persons, military services and ‘other institutions as well as
contexts where the failure of the State to intervene encourages and enhances the danger
of privately inflicted harm’.?*

131 As in other cases of State obligations to protect human rights against interfer-
ence by private persons, the due diligence test as developed by the Inter-American Court
of Human Rights in cases of enforced disappearances might be applied.?* On the due
diligence test, the Committee has stated, that if acts of torture or ill-treatment are being
committed by non-State officials or private actors and State authorities or others acting
in official capacity or under the colour of law know or have reasonable grounds to believe
that these are taking place and they do not exercise due diligence to prevent, investigate,
prosecute, and punish these non-State officials or private actors in accordance with the
Convention, the State as well as its officials will be responsible for the committed acts.?*
The Committee has applied this principle to States parties’ not preventing and protecting
victims from gender-based violence, including rape, FGM, trafficking, and domestic vio-
lence. It thereby also reiterates that these practices may amount to torture.”*

132 Thus, one may conclude that a State is responsible for acts or omissions of public
officials and other persons acting in an official capacity, be it for directly committing,
instigating, inciting, encouraging, acquiescing in, or otherwise participating or being
complicit in torture. Especially from the acquiescence element, one may derive an im-
portant responsibility for States, when torture is committed by non-State actors: States
in such cases have to exercise due diligence to prevent, investigate, and punish such acts.
Consequently, the Committee also emphasized that rape and violence committed by
non-State actors may equally amount to torture if the State fails to exercise due diligence
to ‘intervene to stop, sanction and provide remedies to victims of torture’.?3

20 US Reservation II.1.d to the Convention. See below Appendix A4.

1 CAT/C/GC/2 (n 88) para 15. 232 ibid.

23 See the judgment Veldsquez Rodriguez v Honduras, Series C No 4 (IACtHR 29 July 1988).

24 CAT/C/GC/2 (n 88) para 18.

25 This is equally underlined in the Committee’s State Reporting procedure in relation to art 2: see
above Art 2.

26 CAT/C/GC/2 (n 88) para 18; see also above 3.1.6.3.

@
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3.2 Is There a State Obligation Emanating Out of Article 1?

133 Article 1 contains a legal definition of torture, which needs to be applied in con-
junction with State obligations applicable to torture. The CAT lacks a general provision
prohibiting torture or granting an individual human right not to be subjected to torture
and other forms of ill-treatment, similar to Article 7 CCPR, Article 3 ECHR, Article 5
ACHR, or Article 5 ACHPR.*” The CAT seems to presuppose such a human right as
part of customary international law. As spelt out in the Preamble, the States parties to
the CAT, ‘desiring to make more effective the struggle against torture and other cruel,
inhuman or degrading treatment or punishment throughout the world’, merely intended
to establish additional and specific State obligations to prevent torture and ill-treatment
as well as to punish torture.?

134 Because of the lack of a provision prohibiting torture in Article 1, it has
previously—and rightly—been argued that Article 1 does not contain a specific State
obligation and that an individual wishing to complain against having been subjected
to torture, must prove that the State party concerned has failed to ‘take effective legisla-
tive, administrative, judicial or other measures to prevent acts of torture in any territory
under its jurisdiction’, as spelt out in Article 2(1).%° In the meantime, the Committee
has repeatedly found violations of Article 1 in the indvidual complaints procedure.?®
There are still a few cases where the Committee found a violation of Article 2(1) read in
conjunction with Article 1, but not of Article 1.! In other cases, the Committee found
a violation of Article 1 and not of Article 2.24

135 Not only are there obviously inconsistencies in the Committee’s jurisprudence,
but from a legal perspective it is also not understandable how a legal definition is in-
terpreted in a way so as to constitute an obligation. This means that legally it is not
possible to find a violation of a provision that is nothing but a definition. Thus the cor-
rect way would be, as was also recently confirmed by the Committee, to find a violation
of Article 2 (1) in conjunction with Article 1.2%

%7 art 1 of the Inter-American Convention to Prevent and Punish Torture (adopted 9 December 1985,

entered into force 28 February 1987) OAS Treaty Series No 67 (IAPPT), which contains a general State obli-
gation to prevent and punish torture.

2% Manfred Nowak and Elizabeth McArthur, 7he UNCAT: A Commentary (Oxford University Press 2008)
para 82. See above Preamble.

23 Nowak and McArthur (n 238) para. 82.

20 Ali Ben Salem v Tunisia, No 269/2005 (n 126) para 16.5; Dmytro Slyusar v Ukraine, No 353/2008,
UN Doc CAT/C/47/D/353/2008, 14 November 2011, para 9.4; Gerasimov v Kazakhstan, No 433/2010 (n
122) para 13; Djamila Bendib v Algeria, No 376/2009, UN Doc CAT/C/51/D/376/2009, 8 November 2013,
paras 6.2, 6.3; Boniface Ntikarahera v Burundi, No 503/2012 (n 126) para 7; Nouar Abdelmalek v Algeria, No
402/2009, UN Doc CAT/C/52/D/402/2009, 23 May 2014, para 11.2; Rasim Bairamov v Kazakhstan, No
49712012, UN Doc CAT/C/52/D/497/2012, 14 May 2014, para 8.4; Ramiro Ramirez Martinez et al v Mexico,
No 500/2012 (n 121) para 17.4; X v Burundi, No 553/2013 (n 201) para 7.2; Patrice Gahungu v Burundi, No
522/2012 (n 106) paras 7.2-7.4; Taoufik Elaiba v Tunisia, No 551/2013, UN Doc CAT/C/57/D/551/2013,
6 May 2016, para 7.4; EN v Burundi, No 578/2013 (n 106) paras 7.3, 7.4.

20 Déopgratias Niyonzima v Burundi, No 514/2012 (n 105) para 8.2; Herndndez Colmenarez and Guerrero
Sinchez v Bolivarian Republic of Venezuela, No 456/2011 (n 152) paras 6.6, 7.

22 Ali Ben Salem v Tunisia, No 269/2005 (n 126) para 16.5; Saadia Ali v Tunisia, No 291/2006, UN Doc
CAT/C/41/D/291/2006, 21 November 2008, paras 15.4, 15.5.

24 Tnformal consultation with the CAT Committee, 21 November 2017.
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3.3 Lawful Sanctions

136 The last sentence of Article 1(1) specifies that the definition of torture ‘does not
include pain or suffering arising only from, inherent in or incidental to lawful sanc-
tions’. This clause was already the most controversial element of the definition during the
drafting of Article 1*** and remains highly controversial today.** It derives from the 1975
UN Declaration which, however, allows lawful sanctions as an exception to torture only
‘to the extent consistent with the Standard Minimum Rules for the Treatment of Prisoners .
In the Declaration, the lawful sanctions clause accordingly was meant to apply to certain
disciplinary measures against prisoners below the threshold of corporal punishment, pla-
cing a detainee in a dark cell, and similar measures prohibited by the Standard Minimum
Rules. One example which was sometimes cited was to put a prisoner for some time into
solitary confinement.**®

137 The reference to the Standard Minimum Rules was deleted from Article 1 CAT
only on the ground that certain Governments, notably from Western Europe, did
not wish to include in a binding treaty a reference to a non-binding soft law instru-
ment. As soon as these Governments realized that the deletion of the reference to the
Standard Minimum Rules would in fact open the door to a far-reaching escape clause
which would even exempt serious types of corporal punishment provided for in the crim-
inal law of Islamic States from the prohibition of torture, they tried to replace it by
another limitation referring to binding international standards. The United States, for
instance, proposed that lawful sanctions ‘imposed in flagrant disregard of accepted inter-
national standards’ would not be permitted. As the drafters could not reach agreement
on defining these ‘accepted international standards’, many Governments, including the
United Kingdom, Uruguay, Norway, Canada and Belgium, unsuccessfully tried to delete
the clause altogether. Others insisted in their written comments that the term ‘lawful
sanctions’ must be interpreted to refer both to domestic and international law.>*” At the
time of ratification, the Governments of Luxembourg and the Netherlands reiterated this
legal opinion in specific declarations of interpretation. The respective ‘understanding’ of
the US Government is more ambiguous. On the one hand, the United States understands
that the term ‘sanctions’ includes ‘judicially-imposed sanctions and other enforcement
actions authorized by United States law or by judicial interpretation of such law’; on the
other hand, the United States understands ‘that a State Party could not through its do-
mestic sanctions defeat the object and purpose of the Convention to prohibit torture’.?%

138 The Committee has originally been cautious in the reporting procedure to avoid
any confrontation with Governments on the interpretation of the lawful sanctions clause,
but has made it clear in recent years that it does not accept corporal punishments as
covered by the lawful sanctions clause.?®” When the Swiss representative in 1990 stressed

244 See above 2.2.

5 The lawful sanctions clause is usually criticized in the literature without, however, giving a clear answer
as to how it should be interpreted. See eg Burgers and Danelius (n 32) 121 et seq; Boulesbaa (n 30) 31 et seq;
Nigel Rodley, “The Treatment of Prisoners’ (n 98) 322 et seq; Ingelse (n 90) 211 et seq; Wendland (n 178) 29ff.

246 During the discussion of the initial report of Sweden in 1989, the representative of Sweden replied to a
question concerning the practice of placing prisoners in isolation cells by invoking the lawful sanctions clause.
See CAT/C/5/Add.1 and CAT/C/SR.11, para 35. See also Ingelse (n 90) 231.

27 See the written references of the Netherlands, UK, Italy, and the US, above 3.2.

8 For the interpretative declarations of the Governments of Luxembourg and the Netherlands and the
‘understanding’ of the US Government with regard to art 1, see Appendix A4.

29 Ingelse (n 90) 231
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that his Government considered as lawful sanctions only such punishments as were per-
mitted under national and international law, which clearly excluded a punishment such
as the severing of limbs, Committee members remained silent.” When the Dutch dele-
gation in 1990 asked the question whether corporal punishment in general fell under
lawful sanctions, the Committee did not use this opportunity to address this delicate
issue.”! It was only during the consideration of the Namibian report in 1997 that the
Committee for the first time in clear terms recommended the ‘prompt abolition of cor-
poral punishment insofar as it is legally possible under the Prisons Act of 1959 and the
Criminal Procedure Act of 1977°.2

139 Most revealing and controversial was the fairly long and somewhat polemical
debate on the question whether corporal punishment was covered by the lawful sanc-
tions clause during the examination of the report of Saudi Arabia in 2002.%° In response
to a respective Committee question, the representative of Saudi Arabia explained that
corporal punishment was administered under full medical, judicial, and administrative
supervision, full account being taken of the health status of the person concerned. The
Quran set out specific sanctions such as amputation, flogging (whipping), and stoning
for certain crimes. These sanctions emanated from God, were the law of the land and,
therefore, permitted by the lawful sanctions clause in Article 1 CAT. In its Concluding
Observations, the Committee expressed deep concern and recommended that the State
party re-examine its imposition of corporal punishment (including in particular flogging
and amputation of limbs), ‘which are in breach of the Convention’.”>* A similar rec-
ommendation was expressed more recently, when the Committee recommended Saudi
Arabia to stop immediately the practices of flogging/lashing, amputation of limbs, and
any other form of corporal punishment and prohibit their use by law, as they amount to
torture and ill-treatment and constitute a violation of the Convention.?*

140 When considering the report of Yemen in 2003, the Committee attempted to
distinguish between Articles 1 and 16 in relation to corporal punishment:**® On the
matter of flogging, the Committee had been apprised that the purpose of the punishment
was not so much to inflict pain as to humiliate the victim. The Committee noted, that
if the purpose was to inflict pain, the punishment would seem to violate Article 1, and
if the object was simply to humiliate the victim, it appeared to constitute a violation of
Article 16.

141 The Committee also expressed concern regarding certain provisions of the
Criminal Code of Qazar allowing punishments such as flogging and stoning to be im-
posed as criminal sanctions by judicial and administrative authorities and, whilst not
referring to a specific article, concluded that these practices constituted a breach of the
obligations imposed by the Convention. It asked the State party to review the relevant
legal provisions of the Criminal Code with a view to abolishing them immediately.?”

20 CAT, ‘Consideration of Reports submitted by States Parties under Article 19 of the Convention,
Addendum Switzerland” (1989) UN Doc CAT/C/5/Add.17 and CAT/C/SR.28, para 11.

»!1 CAT/C/SR.47, paras 81ft. 2 A/52/44 (n 140) para 250.

23 CAT/C/SR.519 and 525. See also Faria Coracini and Eduardo Celso, “The Lawful Sanctions Clause in
the State Reporting Procedure before the Committee against Torture’ (2006) 24 NQHR 305.

24 CAT, ‘Concluding Observations: Saudi Arabia’ (2002) UN Doc CAT/C/CR/28/5, paras 4(a), (b),
and 8(b).

25 CAT, ‘Concluding Observations: Saudi Arabia’ (2016) UN Doc CAT/C/SAU/CO]/2, para 11.

6 CAT/C/SR.583, para 10.

»7 CAT, ‘Concluding Observations: Qatar’ (2006) UN Doc CAT/C/QAT/CO/1, para 12.
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The Committee also welcomed the enactment of legislation banning flogging as a discip-
linary penalty for prisoners.”>® In all of these cases the Committee has thus made it very
clear that it understands that these punishments violate the Convention and cannot be
subsumed under the lawful sanctions clause.

142 The United Arab Emirates, when accessing the Convention in 2012, also issued a
‘declaration’, confirming that ‘the lawful sanctions applicable under national law, or pain or
suffering arising from or associated with or incidental to these lawful sanctions, do not fall
under the concept of “torture” defined in article 1 of this Convention or under the concept
of cruel, inhuman or degrading treatment’.?* This ‘declaration’, which in fact is a reservation,
was strongly objected by a number of European States, underlining that it is incompatible
with the object and the purpose of the Convention.

143 Regarding the death penalty and methods of execution, with reference to Articles
1, 2, and 16, in 2006, the Committee expressed concern at substantiated information
indicating that executions in the United States ‘can be accompanied by severe pain and
suffering?®® and recommended that the State party carefully review its execution methods,
in particular, in order to prevent severe pain and suffering.' One can conclude from
this reference that the Committee understands that capital punishment might very well
amount to torture. The Committee in the meantime also regularly recommends States
parties to accede to the Second Optional Protocol to the ICCPR, aiming at the abolition
of the death penalty.?%?

144 More recently, the Committee also expressed its concern that Hong Kong, China
in its legislation still includes ‘lawful authority, justification or excuse’ of illicit conduct.?*
The Committee not only reiterated that the prohibition of torture is absolute and non-
derogable and that it does not permit any possible defence, but it also considered that the
defence of ‘lawful authority, justification or excuse’ is broader in scope than the lawful
sanction clause in Article 1. The Committee thus concludes that this regulation could
lead to interpretations that are not in line with the Convention.

145 Regarding the Kazakh report, the Committee criticized that the definition in the
Criminal Code excludes ‘physical and mental suffering caused as a result of “legitimate
acts”’. 2% It subsequently asked that the State party should ensure ‘that only pain or suf-
fering arising from, inherent in or incidental to lawful sanctions are excluded from the
definition, and should remove the reference to “legitimate acts” in that context’.*® It did
not specify in any way about its understanding regarding the scope of the lawful sanctions
clause.

146 It is difficult to find any meaningful scope of application for the lawful sanctions
clause. One extreme interpretation is the one advocated by Saudi Arabia and other Islamic
States maintaining that any sanction imposed in accordance with domestic law, including
the most severe forms of corporal punishment and executions of capital punishment, was

»8 CAT, ‘Concluding Observations: Egypt’ (2002) UN Doc CAT/C/CR/29/4, para 3(a).
#9 See declaration by United Arab Emirates in Appendix A.4.
0 CAT/C/USA/CO/2 (n 141) para 31. 2601 ibid.

22 CAT, ‘Concluding Observations: Burkina Faso’ (2014) UN Doc CAT/C/BFA/CO/1, para 24;
CAT/C/CHN/CO/5 (n 148) para 50; Ethiopia, CAT/C/ETH/CO/1 (n 215) para 24; CAT, ‘Concluding
Observations: Guinea’ (2014) UN Doc CAT/C/GIN/CO/1, para 25; CAT, ‘Concluding Observations: Kuwait’
(2011) UN Doc CAT/KWT/CO/2, para 17; CAT/C/USA/CO/3-5 (n 86) para 25. See also below Art 16.

263 CAT, ‘Concluding Observations: Hong Kong’ (2016) UN Doc CAT/C/CHN-HKG/CO/5, para 10.

264 CAT/C/KAZ/CO/3 (n 224) para 24. 265 ibid.

20

X

ZACH



Article 1. Definition of Torture 67

covered by the wording of the second sentence in Article 1(1).2°® Such an interpretation
is in clear contradiction with general international human rights (and humanitarian) law
as expressed, for instance, in the case law of the Human Rights Committee in relation to
Article 7 CCPR which considers any form of corporal punishment as a violation of inter-
national law.?*” Such interpretation would suggest that the CAT, which was adopted in
1984 with the clear object and purpose of strengthening the already existing State obli-
gations to prevent and punish torture,?®® in fact had lowered this international standard.
Accordingly, such an interpretation is clearly incompatible with the object and purpose
of the Convention and can, therefore, not be upheld in light of the Vienna Convention
on the Law of Treaties, which outline that States ‘may not invoke provisions of its internal
law as justification for its failure to perform a treaty’.*” This provision by now forms part
of customary international law.”’® In addition, the savings clause in Article 1(2) prevents
such an interpretation.?’!

266 This interpretation seems to be supported by Boulesbaa (n 30) 39 who concludes that the ‘exclusion
of lawful sanctions therefore enables Parties to violate the Convention without being found in breach of it’.

7 The HRC has already in its General Comment 7 of 27 July 1982, para 2, expressed the unanimous
opinion that the prohibition of Art. 7 CCPR ‘must extend to corporal punishment, including excessive chas-
tisement as an educational or disciplinary measure’. See CCPR, ‘General Comment No 7: Article 7. Prohibition
of Torture or Cruel, Inhuman or Degrading Treatment or Punishment’ (1982). Since the landmark decision of
Osbourne v Jamaica, No 759/1997, UN Doc CCPR/C/68/D/759/1997, 13 April 2000, para 9.1, in which the
Committee unanimously confirmed its ‘firm opinion’ that ‘corporal punishment constitutes cruel, inhuman
and degrading treatment or punishment contrary to article 7 of the Covenant), this interpretation has devel-
oped into constant jurisprudence. See eg Higginson v Jamaica, No 792/1998, UN Doc CCPR/C/74/D/792/
1998, 28 March 2002; Sooklal v Trinidad and Tobago, No 928/2000, UN Doc CCPR/C/73/D/928/2000, 25
October 2001; Errol Pryce v Jamaica, No 793/1998, UN Doc CCPR/C/80/D/793/1998, 13 May 2004; and
cf Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (2nd rev edn, NP Engel
2005) 167ff. The ECtHR had already held in 1978 that birching of a juvenile as a traditional punishment
on the Isle of Man was no longer compatible with a modern understanding of human rights: see Zjrer v UK,
ECtHR (n 163). In the context of colonialism, both the Trusteeship Council and the General Assembly of the
United Nations had already in the late 1940s condemned corporal punishment in trust territories: see UNGA,
Res 323(IV), 15 November 1949 and Rodley “The Treatment of Prisoners’ (n 98) 311ff. Similarly, the Geneva
Conventions of 1949 and both Additional Protocols of 1977 clearly prohibit any form of corporal punish-
ment, either as a penal or as a disciplinary sanction, in international and non-international armed conflicts: see
Rodley “The Treatment of Prisoners’ (n 98) 316ff. Furthermore, r 31 of the UN Standard Minimum Rules
for the Treatment of Prisoners, which were adopted in 1955 by the First UN Congress on the Prevention of
Crime and the Treatment of Offenders, and unanimously endorsed by ECOSOC in 1957 and the General
Assembly in 1971, clearly prohibit corporal punishment as a sanction for disciplinary offences in prison. Also
see UNGA, ‘United Nations Standard Minimum Rules for the Treatment of Prisoners’, as revised by Res 70/
175 of 17 December 2015 (Mandela Rules). Finally, the UN Special Rapporteur on Torture (Nigel Rodley), in
his 1997 report to the Human Rights Commission, in unambiguous terms, expressed the view that ‘corporal
punishment is inconsistent with the prohibition of torture and other cruel, inhuman or degrading treatment
or punishment’ enshrined, inter alia, in the Universal Declaration, CCPR, and CAT. In this context, he also
clearly rejected the argument that corporal punishment might be justified by the lawful sanctions clause: see
SRT (Rodley) E/CN.4/1997/7 (n 112) paras 4-11. When the Government of Saudi Arabia challenged the
mandate of the Special Rapporteur to take up the issue of corporal punishment, the Commission responded by
adopting Res 1997/38 which in para 9 ‘reminds Governments that corporal punishment can amount to cruel,
inhuman or degrading punishment or even to torture’: see Rodley “The Treatment of Prisoners’ (n 98) 314. See
also SRT (Nowak) ‘Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treat-
ment or punishment’ (2005) UN Doc A/60/316. SRT (Mendez) ‘Interim report of the Special Rapporteur on
torture and other cruel, inhuman or degrading treatment or punishment’ (2012) UN Doc A/67/279, para 27.

268 Tn the Preamble to the CAT, States parties expressed the desire ‘to make more effective the struggle
against torture and other cruel, inhuman or degrading treatment or punishment throughout the world’. See
also Ingelse (n 90) 214.

269 arts 27 and 31 VCLT. 270 Also see Al, Combating Torture (n 135) 70.

71 See also below 3.4.
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147 Another interpretation has been advocated by a number of predominantly
Western Governments during the drafting process and by means of declarations of in-
terpretation. According to this opinion, the word ‘lawful’ refers to both domestic and
international law.”? In other words, a Government may only invoke the lawful sanctions
clause if a certain sanction is in conformity with its own domestic law and with inter-
national law. But what are the relevant standards of international law? One would first
have to think of Article 16 CAT, Articles 7 and 10 CCPR, and the prohibition of all
forms of torture, cruel, inhuman or degrading treatment or punishment as a rule of cus-
tomary international law. Even when a State party to the CAT has not ratified the CCPR
and does not accept the prohibition of cruel, inhuman or degrading treatment as a rule
of customary international law, it is still bound by the provision of Article 16 CAT which
does not contain a lawful sanctions clause.””

148 Nigel Rodley in his function as UN Special Rapporteur on Torture in 1997 took

the view that the lawful sanctions exclusion

must necessarily refer to those sanctions that constitute practices widely accepted as legitimate
by the international community, such as deprivation of liberty through imprisonment, which is
common to almost all penal systems. Deprivation of liberty, however unpleasant, as long as it com-
ports with basic internationally accepted standards, such as those set forth in the United Nations
Standard Minimum Rules for the Treatment of Prisoners, is no doubt a lawful sanction.?”#

149 Of course, imprisonment after conviction by a competent and independent court
is a lawful sanction as it constitutes one of the explicit exceptions to the right to personal
liberty.?” It is difficult to see how lawful imprisonment, which adheres to international
standards and domestic law, can amount to torture as defined in Article 1 CAT, but
there could be individual cases, where all elements of Article 1 are fulfilled, even though
the application in such cases was not necessarily envisaged in the zravaux préparatoires.
The reason why Article 1 could apply in ‘normal” prison settings, is that even a deten-
tion setting that adheres to international and domestic standards, can be a traumatic
experience and inflict severe mental suffering for some individuals.?”® Other elements of
Article 1 would usually not be fulfilled in such cases: while there will often be the pur-
pose to punish the individual, normally, there would not be an intent to inflict pain or
suffering with such a prison sentence, especially in restorative justice systems. However,
in retributive systems, there might be an intent to inflict suffering through a prison sen-
tence and together with the purpose of punishment, this might lead to severe suffering
being inflicted through one (or several) public official(s). Should indeed all domestic and
international standards be fulfilled—and only then—the application of the lawful sanc-
tion clause might in fact be warranted, as otherwise a prison sentence as such might not

272 This interpretation is also sometimes found in legal literature: cf eg Ingelse (n 90) 216 who called the
lawful sanctions clause ‘a monstrosity’.

273 Such a provision has been discussed in the Working Group but was finally not adopted. See Burgers and
Danelius (n 32) 74: ‘Nor was any conclusion reached on the suggestion to insert in article 16 a provision which
would exclude suffering due to lawful sanctions from the scope of this article.”

274 SRT (Rodley) E/CN.4/1997/7 (n 112) para 8. This view is also taken by Yuval Ginbar, ‘Making Human
Rights Sense of the Torture Definition’ in Basoglu (n 120) 284fT.

275 egart 5(1)(a) ECHR.

776 Ginbar (n 274) 284-85. See also Craig Haney and Shirin Bakhshay, ‘Contexts of Ill-Treatment: The
Relationship of Captivity and Prison Confinement to Cruel, Inhuman, or Degrading Treatment and Torture’
in Basoglu (n 120).
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be possible to be implemented. From the mravaux préparatoires one may conclude that it
was not envisaged to prevent prison sentences all together, although there is a clear inter-
national tendency to avoid them to the extent possible and have sentences as short as
possible. Since in the majority of cases not all domestic and international standards will
be fulfilled, one may conclude that practically there is only very rarely a scope of applica-
tion for the lawful sanctions clause.

150 It has also been argued, correctly, that ‘where officials issue clear instructions
aimed at creating poor and oppressive conditions of detention as a means of punishing
individual prisoners, groups of prisoners, or all prisoners within a facility or a system,
their actions may amount to torture and cannot be justified under the ‘lawful sanctions’
exception’.””” If there is no intent to create such conditions, there might nevertheless be
a violation of Article 16 CAT.

151 Another scenario to be discussed could be solitary confinement: Sweden tried to
justify solitary confinement as a temporary disciplinary measure by invoking the lawful
sanctions clause. This interpretation indeed comes close to the original purpose of the
lawful sanctions clause in the 1975 Declaration as it falls below the threshold of dis-
ciplinary measures prohibited by the Standard Minimum Rules for the Treatment of
Prisoners. If a prison ward places an inmate into solitary confinement in line with inter-
national and national standards and he or she does so with the purpose of establishing
order or for the safety of the prisoner, then Article 1 does not apply. If the prison ward
places the person there as a disciplinary sanction, ie for the purpose of punishment, but in
line with the Mandela Rules, especially Rule 37(d), and other international and national
standards, the individual is placed there nevertheless with the purpose of punishing him/
her. If a prison ward has the intent to inflict suffering, then all elements of Article 1 are
fulfilled. In fact, this might in principle be another scope of application for the lawful
sanctions clause. However, as in the majority of cases not all national and international
standards will be fulfilled, in practice only a very limited scope of application for the
lawful sanctions clause can be envisaged.

152 Since individual intention and purpose are often not easy to prove, it has also
been—rightly—argued that it might be easier and more effective in many cases to dem-
onstrate that conditions of detention amount to other forms of ill-treatment and thus a
violation of Article 16.%7® It is clear that also other forms of ill-treatment are absolutely
prohibited under international law—while such a finding might not oblige a State to
prosecute the responsible actors, there will be a clear legal obligation to alleviate the situ-
ation of detention for the persons affected and make sure conditions are humane and in
line with Article 16.

3.4 Savings Clause

153 Article 1(2) provides that the definition of torture is ‘without prejudice to any
international instrument or national legislation which does or may contain provisions
of wider application’. This is a typical savings clause as we find it in Article 5(2) CCPR,
Article 53 ECHR, Article 29(b) ACHR, and other human rights treaties. It was intro-
duced for the first time by Sweden in 1979 and can be found in a slightly amended ver-
sion in Article 1(3) of the revised Swedish draft in 1979. Although some words have been

Y7 Ginbar (n 274) 286. 778 ibid 287.
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changed during the discussions, this clause did not give rise to any substantial discussions
during the drafting process.””

154 Whereas Article 5(2) CCPR refers to ‘law, conventions, regulations or custom’,
Article 1(2) CAT only includes ‘any international instrument or national legislation’.
Customary international law, therefore, does not seem to be included in this savings
clause. The reference to ‘national legislation’ means that any prohibition 